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SAMUEL TUCKER v. THE JUSTICES OF IREDELL. 


The return of the defendants to an alternative mandamus will be taken as trv -» 
unless its falsity is shown by the petitioner. 

Wire the return of the detendants is filed, which admits a material allegation 
set out in the petition, but avers new matter in avoidance, the issue, to avail 
the petitioner, in falsifying the return, should be taken on the new matter, and 
not on the admitted fact. Such an issue as the latter will be treated as imma- 
terial. 

Where a mandamue is asked for, to compel the Justices of a county te pay for 
the building of a bridge, and a verdict is rendered by a jury, finding that the 
bridge was not built according to the contract, the petitioner has no right to 
recover, in this form of act.on, the value of the bridge, during the time it had 


been used by the public. 


APPLICATION for a mandamus to compel payment for building 
abridge over the South Yadkin River, heard before his Honor 
Judge CALDWELL, at Spring Term 1853, of Iredell Superior 
Court. 

The petition was as follows: 


“To the honorable the Judge of the Superior Court of Law 
in and fur the county of Iredell, State of North Carolina : 

“The petition of Sunwl Tacker respectfully showet': to 
your Honor, that, at the November sessions, 1847, 6f the Court 
of Pleas and Quarter Sessions for the county aforesfid, the 
Just'ces thereof made an order, and caused the same to be en- 
tercd of record, appointing Henderson Forsyth, Enos Gaither 
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and Alexander Bailey, Commissioners, to let and contract for 
the building of a bridge over the South Yadkin river, near 
where Belts’ bridge formerly stood. 

“Your petitioner further showeth that the said Commissioners, 
in the mouth of January, 1848, contracted with your p titioner 
for building said bridge, at the place designated, according to 
certain written specifications, describing and establishing, with 
great particularity, the kind of a bridge, the manner of build- 
ing it, and the material to be used about the same; that the 
said Commissioners required your petitioner to sign specifica- 
tions, and the same were returned to, and are now on file in 
the office of the clerk of the County Court, and that, to secure 
the. performance of the contract, your petitioner was required 
‘to and did execute a-bond, with good security, in the sum of 
two thousand dollars, which said bond was delivered to the said 
Commissioners, for and in behalf of the county of Iredell, and 
returned to the said Court, and is now on file in the clerk’s 
office. 

*- And your petitioner further showeth that the said Hender- 
son Forsyth, Enos Gaither and Alexander Bailey, in contract- 
ing with your petitioner, only acted for and in behalf of the 
county, and by virtue of their appointment as Commissioners as 
aforesaid, of the County Court. 

* And he further showeth, that the said South Yadkin mk 
at the place designated, is within the limits of Iredell county, 
avd within the jurisdiction of the County Court. 

“Your petitioner further showeth, that it was contracted by 
the Commissioners afuresaid, to pay your petitioner the sum of 
seven hundred and ninety-nine dollars, for building the bridge 
according to the said specifications. 

* Your petitioner further showeth, that he soon thereafter went 
to work, and employed a large nunber of Lands, and, in as substan- 
tial and workmanlike manner, as the specifications would admit, 


built and completed a bridge, which, in every respect, your petition- 
er positively avers, corresponded to the specifications above men- 
tioned ; that, in all things, he performed his contract, and fol. 
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lowed the said specifications as his guide. Your petitioner fur- 
ther showeth to your Honor, that the said Commissioners, after 
viewing and examining the bridge after its completion, entirely 
approved the same, and made their report to the November 
session, 1848, of the County Court, stating their examination 
and approval, and recommending that your petitioner be paid 
the sum of seven hundred and ninety-nine dollars, according 
to agreement, (which is filed as an exhibit.) That, upon the 
presentation of said report, and, according to its recommenda- 
tion, the Justices of the Court, at the said November session, 
1848, made an order, directing the county trustee to pay to your 
petitioner the sum of $799, for building the bridge as afore- 
said contracted for, and completed by your petitioner, a copy of 
which order, marked B, is herewith submitted, as a part of this 
petition. Your petitioner further showeth to your Honor, that 
said bridge thereupon was opened to and used by the community 
as a county public bridge; and your petitioner applied to the 
county trustee for his pay; that said trustee deferred payment 
at the time for the want of the necessary county funds where- 
with to discharge the same. Your petitioner further showeth to 
your Honor, that, after said bridge had been used by the citi- 
zens of the county, and the public geneially, a part of said 
bridge fell down, not because of any deficiency in the execution 
of the work on the part of your petitioner, as he is fully con- 
vinced and sat'sfied, but entirely from the plan of the bridge 
itself, as prescribed in the said spec‘fications, and your petitioner 
shows, that it is next to impossible to make a permanent bridge 
on the plan proposed: for this one reason that the pillars, built 
of common rough rock, without mortar or cewent, and bounded 
aud built as specified, of only four feet base, and twenty feet 
high, and three feet at top, are not calculated to stand aud sup- 
port a bridge ; that your petitioner has taken the opin’on of an 
intelligent engineer, upon the plan of the pillars and. bridge, 
and he states, unequivocally, that such a structure could not be 
expected to stand. And your petitioner shows to your [lonor, 
tiiwt he faitifully and to the best of his ability. performed the 
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work spee'fied by the county, and for which he and the Justices, 
by their Commissioners, contracted, and that he did not contract 
to insure the work to be permanent, and is in nowise responsi- 
ble for defects in the original plan of the work. Your petitioner 
further showeth, that, after said bridge had fallen in part, the 
Justices, at the February Term, 1849, rescinded ther former or- 
der of payment, and have instructed their County Trustee not 
tu pay your petitioner. Your petitioner shows to your Honor, 
that he has repeatedly demanded his money, and sought to ob- 
tain it, but that his demands have been and still are met with 
positive refusal; that, having performed his contract, according 
to his written directions, and received an order for his money, 
he is now strictly entitled to receive, from the treasurer of the 
county, the sum of $799, with interest on the same, from the 
17th November, 1848, until the same be paid; and as he can 
have no relief in the premises, save by the extraordinary pro- 
cess of mandamus, he shows that he is entitled to the same; 
that he learns from the clerk of the County Court, and so shows 
to your Honor, that the following are the Justices of the Peace, 
in and for the county of Iredell, (setting them forth at large.) 

‘“* Your petitioner therefore prays your Honor, that an alterna- 
tive mandamus may issue to the aforesaid Justices, commanding 
them, that, unless they show good cause to the cortrary, when- 
ever thereto required by this honorable Court, they pay, or 
cause to be paid, by the officers of this county, the said sum of 
$7. , with interest thereon, from the said 17th of November, 
1548 ; that, upon their failure to show such cause, they be ab- 
solutely and peremptorily commanded by this honorable Court, 
to pay to the petitioner, the aforesaid sum of $799, with the 
interest thereun, as aforesaid. 


Osborne Guion and Boyden, Attornies. 


Noxru Carouma, ) 

Tredell County. j 

Samuel Tucker maketh eath, that the several matters of fact 
set forth in. the fereguing petition, as of his own knowledge are 
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true, and those as not of his own knowledge, he believes to be 
true. SAMUEL TUCKER. 


(Sworn to before the Clerk of Superior Court.) 


This petition was then entered upon the minute docket of the 
said Court. and the following proceedings had, viz : 


SAMUEL TUCKER, 
v8. 
Tuomas A. ALLISON, and others, 


This petition coming on to be heard on the petition and affi- 
davit of the petitioner, it is ordered by the Court, that, unless 
the defendants shall pay the sum of $799, and interest, as pray- 
ed for in the plaintiff's petition, on or before the first day of 
_ January, 1852, that the Clerk of the Superior Court of Iredell 
county shall issue notices to the several defendants, to show 
cause, at the next term of this Court, wherefore a writ of man- 
damus shall not issue, as prayed for by the petitioner. 

And at Spring Term, 1852, said suit appears on the trial dock- 
et, and the following proceedings are had: “Motion to quash — 
disallowed, and defendants required to make a return.” From 
which order the defendants were allowed to appeal. No appeal 
bond to be filed, by consent. 

In the Supreme Court, the judgment below was affirmed (13 
Ired. Rep. 434;) which, being certified, an alternative manda- 
mus issued, requiring the defendants to pay the petitioners the 
sunsof $799, with interest, or show cause, and make return to 
the next term of the Court. 

At the Fall Term, 1852, of our said Court, came the defen- 
dants and made return to the said petition of Samuel Tucker, ag | 


follows: 


To the petition of Samuel Tucker, praying a mandamus 
against the justices of Iredell county, they the said jus- 
tices make return, and for cause show respectfully, to this 
Honorable Court, that they, from the best of their know- 
ledge and belief, in refusing the payment of the petitioner, as 
alleged in his petition, have not acted in bad faith or unjustly to- 
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wards him, and do not withhold from him a debt which in good 
conscience he can demand, but they have acted with a sole re- 
gard to their public and official duty to the county, and from a 
desire to protect it from an unfounded and iniquitous claim. 
They say it is true, that at November Term, 1847, of their coun- 
ty Court, they made the order mentioned in the petition, and al- 
80, that the petitioner undertook a contract to build « bridge on 
the South Yadkin River, according to specifications in writing, 
{the substance of which is set forth below.) 

They deny that the petitioner has built the said bridge in all 
things, according to his contract, and the said written specifica- 
tions. They represent that from the best of their knowledge 
and belief, the petitioner built the said bridge with such gross 
negligence and wilful unskilfulness, that it is of no public utility 
whatever; that owing to tbe frail and insufficient construction of 
the work, one end of the bridge had crushed the abutment, upon 
which it was supported, before the petitioner had finished his 
work ; and in less than two months afterwards, the other end 
crushed the abutment upon which it was supported, and sunk 
down, and that since then, the greater part of the bridge has 
been carried off by the waters of the stream. 

TLese defendants show, that in the petitioner's contract, 
it is specified that “the face wall of the abutment on 
the South side of the river was to be started in the bot- 
tom of the river, against a rock; to be four feet thigk 
tapered up twenty feet high, to be three feet thick at the top for 
the cope; two side walls to be started, fifteen feet from outside 
to outside ; to be three feet thick at bottom, tapered to two feet 
et top, and the space between the walls to be filled with rock and 
dirt to settle them ; and the abutment on the North side of the 
river is to start forty-eight feet in the river, and to be construct- 
ed as the abutment of the South side.’ And they represent, 
from the best of their information and belief, that the face walls 
and side walls of the abutments were not built as specified in the 
‘terms of the contract, but that stone, without regard to their 
fitncss, in size and form, were so laid as fraudulently to present 
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the face of a wall, when in truth, what represented walls were of 
unequal thickness, and of a single stone, and varying with the 
size of the stone; and instead of rock and dirt, the abutments 
were filled in with loose sand. These constructions stirted in 
water, from foundations loosely placed in the mud and sand, in- 
stead of at the bottom of the river against the rock, and were 
reared on one side of the river to the height of twenty feet. 
These defendants represent, from the best of their information 
and belief, that these pretended walls, in many parts, did not 
exceed a foot in thickness, and were so frail as to be totally. in- 
adequate for the support of the bridge, and for this cause they 
crushed, and the bridge sank down, and was rendered impassable . 
and useless. They further represent, from their information and 
belief, that the timbers used in the construction of the said bridge 
were not such as are specified in the terms of the contract ;— 
were not all of heart timber, but large portions of material pieces 
were white pine or sap wood; the defendants show that the pe- 
titioner, in the several particulars mentioned, as well as others, 
has violated the terms of his contract for building said bridge, 
and has no just demand for the payment of the stipulated price. 
The defendants show that the said bridge fell down and became 
useless from the deficiency of the execution of the work, by the 
petitioner, and that it was not because of any defect in the plan 
of said bridge as contained in said specifications. Defendants fur- 
ther show, that it is true, that two of the commissioners, appoint- 
ed by them to make the contract forthe building of said bridge, 
did represent to them in writing that said contract was com- 
pleted according to agreement, but such representation was un- 
true. The petitioner and the said commissioners knew at the 
time it was made, that it was untrue ; they were all fully aware 
that the bridge, in its construction, was deficient in the parti- 
culars, herein before alleged, and that it was of little or no use 
to the public. These defendants are informed, and believe, that 
the said commissioners, before they would agree to make the 
said fraudulent representation to the justices concerning the 
structure of said bridge, knowing it to be frail and wholly insuf- 
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ficient, required the petitioner to put a wooden pillar, consisting 
of two wooden posts upright under the main wooden structure 
of- the bridge, to support it, an that said bridge was in this con- 
dition, sapported by such wooden posts, when they made the 
aforesaid representation tothe defendants. The defendants bLe- 
lieve and say that with a knowledge that petitioner had not per- 
f.rmed his contract, these commissioners with him fraudulently 
confederated to procure from these defendants an order for the 
payment of the stipulated price of the work, and in pursuance 
of this design, they falsely made the above mentioned repre- 
sentation, by which the defendants were misguided and deceived, 
and induced to make an order directing the county trustees to 
pay the stipulated money. The defendants believe and repre- 
sent that the said certificate of the commissioners was advised, 
ec taselled, and approved by the petitioner with a perfect know- 
1 ige, on his part, that the contract for building said bridze 
had not been substantially performed, and with the design of 
f watulently taking and receiving money from the county, with- 
ou. any just title to demand it. These defendants state tliat at 
the next term of their County Court, they rescinded the aforesaid 
o:ler, (it being the very first opportunity they had of so doing, 
af vr learning that they had been imposed upon by the petition- 
er,) and that said defendants believed at the time, and they 
still believe, that they had power and authority in law so to re- 
s:ind their own order. These defendants state that they are not 
informed that ahy surrender of the bridge was made to them or 
the public, by the petitioner, nor have they surrendered or de- 
dicated it to the public use, by any special act of their own ; nor 
have they any knowledge or belief that the aforesaid coummis- 
sioners accepted it, except a3 the above mentioned certificate 


may be evidence of acceptance. 


Mitchell Lillington, and W. P. Caldwell for defendants. 


Personally appeared Thomas A. Allison, one of the defen- 
dants in behalf of all the justices of the county of Iredell, and 
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maketh oath that the several matters which are set forth in the 
foregoing return, as of their own knowledge are true, and those 
set forth as not of their own knowledge, are true-to the best of 
his understanding and belief. Tromas A. ALLISON. 

Sworn to in open Court. W. H. Haynes, Clerk.’ 

This suit was regularly continued in Court until the Spring 
Term, 1853, when the following proceedings were had, his Ho- 
nor Judge CALDWELL presiding : 

The following issues were made up between the parties: 

Ist. Was the bridge in question built according to contract? 

2d. Was the bridge in question accepted by the County Court, 
or by the Commissioners, after it was so built ? 

Whereupon, the following jary of good and lawful men are 
empanelled, and sworn to try the issues joined between the par- 
ties, viz: (naming them;) who, for their verdict, say, as to’ the 
first issue: “That the bridge in question was not built accord- 
ing to contract.” 

And, as to the second issue, they say, “‘ That the said bridge, 
after it was built, was accepted by the County Court of Iredell.” 

Upon which verdict and premises aforesaid, it is moved by the 
plaintiff that a peremptory mandamus issue to the said Justices 
of the Peace, commanding them to pay the said sum of $799, 
in the pleadings demanded. 

The Court, upon consideration, refused the said motion, “ and 
thereupon it is considered by the Court, that the said writ be 
quashed, and the defendants go without day,” from which judg- 
ment the plaintiff appealed to the Supreme Court. 


Boyden, Osborne and Guion, for the plaintiff. 
Mitchell and W. P. Caldwell, for the defendants. 


Pgarson, J. At common law, the return to a writ of manda- 
mus could not be traversed ; and if the matters set forth were suffi- 
cient in law, the defendant had judgment to go without day. . If 
the return was false, the remedy of the person aggrieved there- 
by was = action on the case for making a false return; and if 
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the plaintiff proved the matters of fact false, he recovered dam- 
ages and costs. By 9th Anne, ch. 20, in certain cases, all or 
any of the material facts set out in the return may be traversed. 
Our statute of 1836, ch. 97, section 5, extends this provision to 
all cases, and upon a traverse of any of the material facts, 
“such proceedings shall be had, as might have been had, if the 
person suing such writ had brought his action on the case for a 
false return,” Xc. 

In our case, the return states that, after the return was made, 
the following issues were submitted to the jury: Ist. “ Was the 
bridge in question built according to contract?” 2nd. “Was 
it accepted by the County Court, or by the Commissioners after 
it was built?”” The jury find that the bridge in question was 
not built according to contract. They find further, that the 
said bridge, after it was built, was accepted by the County Court 
of Iredell. The record formally drawn up from these entries 
on the minute docket, shows that the petitioner traversed the 

™ return in two particulars, on both of which the defendants join- 

““ed issue, and there was a verdict in favor of the defendants, 
upon the first issue, and in favor of the petitioner upon the 
other. 

The petitioner thereupon moved for judgment, that a peremp- 
tory mandamus issue, &c., which was refused, and he excepts. 

. There is no error. 

The return sets out, that the bridge was not built according 
to the. contract in several important particulars, which are speci- 
fied ; “that it is true that two of the commissioners, appointed 
by them, to make the contract, did represent to them, in writ- 
ing, that the petitioner had built the bridge aecording to con- | 





tract, and that, thereupon, the defendants did make an order, 
directing the money to be paid to the petitioner;” but they aver 
that the representation, so made to thgm by the two Commis- 
sioners, was wilfully false, and was fraudulently procured to. be 
matle by the petitioner, with intent to deceive the defendants, 
and induce them to make the order; that, having soon after- 
s wards discovered the fraud, and being satisfied that the bridge 
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had not been built according to the contract, they, at the next 
term, (which was the first opportunity they had for so doing,) 
rescinded this order, and refused to direct the money to be paid 
to the petitioner. The main, and most material fact set out in 
the return, is, that the bridge was not built according to con- 
tract: this fact the petitioner traverses, the defendants join issue, 
and it is found in their favor. 

The petitioner also traverses the fact that the bridge had not 
been accepted by the defendants: upon this issue is joined, and 
is found in favor of the petitioner. 

It will be observed, that the fact-here traversed was averred 
by the petitioner, and was admitted by the return. So it was 
a fact agreed, and the issue thereupon was immaterial, for the 
defendants confess it, and seek to avoid its effect, by averring 
new matter, viz., that the representations, made to them in writ- 
ing, by the two Commissioners, were wilfully false, and frauda- 
lently procared by the petitioner. This was a fact material for 
the petitioner to traverse: he did not do so, but puts his tra-. 
verse upon a fact confessed. In the absence of a traverse, or @ 
finding thereon in favor of the petitioner, we are to assume all 
the averments of the return to be true, the petitioner being 
only entitled to ask for a peremptory mandamus, upon the 
ground that he has shown the return to be false, as if he had at 
common law established the falsity in an action on the case. 

The material fact, that the bridge was not built according to 
the contract, being found by the verdict, and the other material 
fact being taken as true, because not traversed, and shown to 
be false, we are at a loss to see any pretext whatever that the 
plaintiff had to ask for a judgment against the defendants, on 
the ground tuat they had made a false return; and, as the mat- 
ter is now presented, we should have considered the defendants 
guilty of a gross neglect of a high public duty, if they had not 
refused to let the petitioner receive the money. 

It was suggested upon the argument, that, although the pe- 
titioner was not entitled to recover the specific sum, yet he 
might recover the actual value of the bridge, if it had been used 
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by the public. “‘ A mandamus is a high prerogative writ, and 
, is only granted when one has a special legal right which cannot 
be recovered by an ordinary action.” Stare y. JUSTICES OF 
Moors, 2 Ire. Rep. 430. So the petitioner must show himself 
entitled to the specific right, and, failing in that, the suggestion 
that he should recover damages, and have a writ of enquiry, as 
upon a quantum meruit, under the common counts in assump- 
sit, has nothing whatever to support it. 

In looking at the judgment, we perceive it is, that the “ writ 
be quashed,” and the defendants go without day,” &. The 
former part was inadvertently entered, and the judgment must 

be: corrected, so as to be, “It is considered by the Court that 
thé defendants go without day, and recover of the petitioner 
their costs.” A judgment that the writ be quashed is not con- 
clusive, and is proper when the petition does not disclose a case 
coming within the legitimate scope of the writ of mandamus, 
or where it is informal or defective, by the omission of neces- 
hary parties, or of some material fact. The case, set out, pre- 
sents one proper for a mandamus: both the petition and the 
return, so far from being informal or defective, are well drawn 
for the purpose of putting the matter of controversy upon the 
merits, and may be used “as forms,” with the exception of some 
repetition and unnecessary statement, which most pleaders use 
from abundance of caution, under cover of the maxim, that 
ytile per inutile non vitiatur. 

This case has been decided upon its merits, and the judgment 
should be final and conclusive, as directed above. 


Judgment affirmed. 
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JOSEPH C. NEWLAND, ADM’R OF CATHARINE NEWLAND v, 
JAMES H. NEWLAND. 


ss’ 
Where it is manifest, from other clauses in the will, that the testator meant to 


separate the two slaves in question, from the mass of his estate, and to dispose 
of them differently from that which had been given to his wife for life, and it 
appearing also that his wife was an object of his special bounty, the follow- 
ing words were construed to pass the absolute estate to her, viz: ‘I turther 
will and bequeath unto my wife Catharine Newland, two servant boys Rich- 
ard and Pinkney, to have and to hold, and to expose (dispose) of at her own 
discretion while she lives#'and at her death so as not to be disposed of out of 
the family. y 

The latter words, ‘ not to be disposed of out of the family,” being tT 
with the ubsolute estate, were held to be inoperative. 


Action of Detinue, tried before his Honor Judge Dick, at: 
the Fall Term of Alexander Superior Court. 

The only question in the case arose upon the clause in they, .. 
will of Benjamin Newland, which is cited by his Honor Judge ~ 
Bart Le, in giving the opinion of this Court, and it was agreed, 
that if, under said clause, Catharine Newland was entitled to an 
absolute estate in the slaves Richard and Pinckney, the plaintiff 
was entitled to recover ; but, if otherwise, the verdict must be 
for the defendant. His Honor, on this question, being of opin- 
ion with the plaintiff, so instructed the jury, who found a verdict 
for the plaintiff. 

Motion for a venire de novo; rule discharged. Judgment 
' and appeal. 





‘ Boyden, T. R. Caldwell and Avery, for the plaintiff. 
Gaither, for the defendant. 


Battie; J. The contest between the parties arises upon the 
construction of the following clause in the will of Benjamin 
Newland : 

‘“‘N. B.—I further will and bequeath unto my wife, Catharine 
Newland, two servant boys, Richard and Pinckney, to have and 
to hold, and to expose of at her own discretion, while she lives 


al 
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and at her death, so as not to be disposed of out of the family,” 
&c. The question is, whether the testator’s widow took a life 
estate only in the two slaves thus bequeathed to her, with a pow- 
er of disposing of them, either during her life, or at her death, 
én the family, or whether she hath an absolute interest in them, 
by force of the expression, “to have and to hold, and to expose 
of at her own discretion, while she lives, and at her death,” 
which cannot be controlled by the words which follow, “so as 
not to be disposed of out of the family.” If, in ascertaining 
the meaning of the testator, we were confined to this clause 
alone, we,should feel great difficulty in Coming to any satis- 
factory conclusion. 

The testator was evidently inops concilii, and was himself 
unskilled in the use of language, and, perhaps, had no very de- 
finite idea of what he desired, with regard to the ultimate des- 
tination of his servants, Richard and Pinckney; or, what is 
more likely, he had desires inconsistent one with another, which 
be did not well know how to reconcile. But it is fortunate 
for us, that in our investigations to find out his intentions, we 
have the right, and it is our duty, to look to other parts of his 
will, so that the lights, if there be any there to be found, may 
be brought to bear upon and illumine the darkness of the clause 
under consideration. In turning then, to the other parts of his 
will, we at once perceive that the controlling desire of the tes- 
tatur was to make ample provision, so far as his estate would al- 
low, for the comfort of his wife, during her life. To that end, 
after giving to each of her daughters a servant girl, and to his 
sons each an inconsiderable portion of personal property, he 
gives to his wife, for life, all his land, servants, and other chat- 
te] property, and after her death, the same to be equally divi- 
ded among his sons, with certain exceptions to the prejudice of 
some of them. With this clause, and the one which follows, in 
which he appoints his wife and two of his sons as execucrix and 
executurs of his will, he seems to have made an end of disposing 
of the wordly estate, “wherewith it had pleased God to bless 
him,” for he thereto adds the usual form of attestation. He 
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then seems to have thought that he had not yet sufficiently pro- 
vided for his wife, and that he ought to give her two of his male 
servants, to be disposed of at her own discretion, either for her 
own benefit, or for that of some of the family, perhays one or 
more of their children, to whom he had not given an equal 
share with the rest. He therefore proceeds witn a “ nota bene” 
to add the clause which we are now called upon to construe. 
From this view of the will, it is clear that the testator intended 
to separate his servant boys, Richard and Pinckney, from ‘he 
other servants, and to give to his wife a different interest 
in them from what she had in the others; that isto say an 
interest other than alife estate. The question then is, what is the 
interest which he intended to give her. It is not, and cannot be 
pretended that the wife was to take these slaves merely in trust, 
to. be disposed of by her for the family, or for any particular mem- 
ber or members of it, whom she might select. That would be 
wresting the language used from its ordinary signification, 
and would moreover be opposed to the settled construction of 
such modes of expression. There is nothing imperative in the 
language which is essential to the creation of a trust. The 
wife might possibly be held to have a power over the property, 
but by no means to hold it merely in trust. The distinetion be- 
tween a power and a trust ismarked and obvious. “ Powers (as 
Lord C. J. WiLMor said) are never imperative, they leave the act 
to be done at the will of the party to whom they are given. 
Trusts are always imperative, and are obligatory upon the con- 
science of the party intrusted.” Wilm. 23; Sug. on Powers, 
page 100 of the Law Library edition, volume 6. The bequest 
to the wife, then, must be a life-estate, with the power of ap- 
pointment, or an absolute interest, with an attempted restric- 
tion of her power of disposing of the slaves. Now, it is mani- 
fest, that a life-estate is not given in express terms, but, on the 
contrary, the expression “to have and to hold and expose of, 
(meaning obviously to dispose of) at her own discretion while she 
lives, and at her death,” gives her an absolute interest, unless such 
interest is cut down to a life-estate by the remaining words of the 
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clause “so as not to be disposed of out of the family; Mas- 
KBLYNE V. MasKELYNE, Ambl. Rep. 50; Pace v. ARCHBISHOP OF 
Canterbury, 14 Ves. jr., 370, and other cases collected in Sug. 
on Powers, page 144 of the Law Library edition, volume 5. 
The question, then, is narrowed down tothis, Whether these words 
can have that effect? Chancellor Kent, in avery able opinion, 
delivered in the Court of Errors, for the State of New York, in 
the case of Jackson v. Ropsins, 16 John. Rep. 537, says at 
page 587, “We may lay it down as an incontrovertible rule, 
» that where an estate is given to a person generally, er indefi- 
nitely, with a power of disposition, it carries a fee, and the only 
exception to the rule is where the testator gives to the first 
taker an estate for life onLy, by certain and express words, and 
annexes to it a power of disposal. In that particular and 
special case, the deyisee for life will not take an estate in fee, 
notwithstanding the distinct and marked gift of a power of dis- 
position of the reversion. The distinction is carefully marked 

and settled in the cases.” 

Again, this same very learned Judge says, in the 4th volume 
of his Commentaries, pages 35 and 586: “If an estate be given 
to a person, generally or indefinitely, with a power of disposi- 
tion, it carries a fee, unless the testator gives to the first taker 
an estate for life only, and annexes to it a power of disposition 
of the reversion. In that case, the express limitation for life 
will control the operation of the power, and prevent it from en- 
larging the estate to afee.’’ These rules are laid down after an 
elaborate review of English and American authorities, in some 

of which it was said, that there was, in this respect, no distinction 

| bi tween real and personal estate, and we have no doubt as.to 

| their correctness. They establish, very clearly, that the wife, 
in our case, took an absolute estate in the slaves Richard and 
Pinckney, by force of the power given to her to dispose of 
them at her discretion. The enquiry remains, what is the ef- 
fect of the words, “So as not to be disposed of, out of ' 

the family?’ We hold them to be repugnant to the abso- 

lute estate given in the preceding part of the clause, and there- 
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fore void. In this, we believe, that we are supported by prin-. } 
ciple as well as by authority. The words, if operative at all, J 7 
must convey either a remainder or an executory devise. They 
cannot convey a remainder, because there cannot be anything 
to remain after an absolute estate in the property. There can- 
not be an executory devise, fur the reason, that an executory de- 
vise cannot be destroyed or prevented from taking effect, by any 
disposition of the property, made by the first taker, and that 
would be directly inconsistent with and repugnant to the power 
given to the wife to dispose of the slaves at her discretion... In 
support of these positions, the case of Jackson v. ROBBINS, 
above referred to, may be relied upon. In that case, the ques- 
tion arose upon a clause in the will of Lord Stirling, by which 
he devised and bequeathed “all his real and personal estate 
whatsoever to his wife Sarah, to hold the same to her, her ex- 
ecutors, administrators and assigns; but, in case of her death, 
without giving, devising and bequeathing by will or otherwise 
selling or assigning the estate, or any part thereof, then he de- 
vised all such estate, or all such parts thereof as should remain 
unsold, undevised or unbequeathed, unto bis daughter, Lady 
Catharine Duer, to hold the same te her, her executors, admin- 
istrators and assigns.” ) 
The Chancellor Kent, in discussing the question, whether 
the limitation to the daughter was good, said: ‘ This limitation 
over must be either as a remainder or as an executory devise, and 
it is impossible that it should be either. Upon every known 
principle of law, no remainder can be limited after an estate in 
fee, and therefore, if a devise be to A. and his heirs, and if he 
dies without heirs, then to B., the remainder is repugnant to 
the estate in fee, and void. Preston v. FUNNEL, Willes’ R. 
154; Pr. v. Brower, 2nd point Cro. Jac. 590. Nor can the 
limitation over operate by way of executory devise, because the 
power to dispose of the estate, by will or deed, which Lod 
Stirling gave to his wife, is fatal to the existence of that species 
of interest. It is a clear and settled rule of law. that an execu- 
tory devise cannot be prevented or defeated by any alteration 
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of the estate, out of which, or after which, it is limited, or by 
any mode of conveyance. It cannot be created, and it cannot 
live, under such a power in the first taker. These limitations 
(says Mr. Justice PowgLL, in SattERwoop v. Epeg, 1 Salk. 
Rep. 229,) make estates unalienable ; for every executory devise 
is a perpetuity, as far as it goes: that is to say,-it is an estate 
unalienable, though all mankind join in the conveyance; (See 
also 2 Fearn, p. 51, by Powell; 2 Saun., 388th note:) We are 
obliged, therefore, to have recourse to the explicit and settled 
doctrine, in the cases of the ATTORNEY GENERAL v. HAtt, 
Fitzg. Rep. 3 14; Ipg v. Ing, 5 Mass. Rep. 500; and Jackson 
v. Butt, 10 John Rep. 19, and say, ‘that an absolute ownership 
or capacity to sell in the first taker, and a vested right, by way 
of executory devise, in another, which cannot be affected by 
such alienation, are perfectly incompatible estates, and repug- 
nant to each other, and the latter is to be rejected as void.”’ 
The principles thus clearly enunciated, and shown to be sup- 
ported by the highest: authority, apply directly to the case be- 
fore us, and are decisive of it. The testator intended, undoubt- 
edly, as we think we have proved, to give his wife an interest in 
the slaves in question, greater than a life estate. The words 
which he used, did give to heran absolute estate, to which the 
restrictive expression is repugnant, and must therefore be declar- 
ed to be void.. The consequence is, that the slaves in question, 
not having been disposed of by Mrs. Newland, during her life, 
or at her death, formed a part of her estate, to which her admi- 
nistrator was entitled. The judgment must be affirmed. 


Judgment affirmed. 
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DEN ON THE DEMISE OF JOUN LAUGHTER vy. JOHNSTON 
BIDDY. 


The rules of law, established for the ascertainment of boundary, are applicable 
in locating the lease formally set forth in a declaration of ejectment, so tha*® 
where trees were marked originally by a surveyor, for the purpose of obtain- 
ing a grant, and are called for as such in the grant, and are mentioned as such 
in the lease set forth in the declaration, the lines in establishing such lease 
must be run to such marked and recognized trees, regardless of other calls, 
depending merely on course and distance. 


Action of Ejectment, tried before his Honor, Judge Catp- 
WELL, at the Fall Term, 1853, of Rutherford Superior . Court. 

The plaintiff's declaration described the premises as’ “ a cer- 
tain tract or parcel of land situate and lying in the county of 
Rutherford, on the South Branch of Walnut creek, beginning 
at a chestnut; thence South 16 poles, West 82 poles to a spanish 
oak ; thence South 45 East 24 poles to a poplar on the South 
bank of the fourth branch of Walnut Creek; thence down the 
branch, &c., various calls to the beginning. He exhibited a 
grant from the State to Wiley Laughter, dated in 1854, corres- 
ponding in its calls with those in the declaration, except thatthe 
third call was for a poplar on the South bank of the South 
branch of Walnut Creek. Te then exhibited a deed from Wi- 
ley Laughter to himself, describing the boundaries of the land 
as “ beginning at a chestnut, thence South 16 West 82 poles to 
a spanish ouk, thence South 45° East to a poplar to (on) the South 
bank of the South branch of Walnut Creek ; thence, &c., pur- 
porting to include a much larger number of acres, and one or 
more tracts, besides the Wiley Laughter tract; the calls, too, 
above mentioned, were the same until after they passed the place 
where the trespass was alleged to have been committed. The 
plaintiff then called the surveyor, who testified that he made the 
survey upon which the Wiley Laughter grant issued; that he 
did not run as was set forth in the said grant, but that he 
began at the chestnut, and ran South 16°, West 82 poles to a 
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Spanish oak, &c., corresponding with the calls of the deed from 
Wiley Laughter to the lessor of the plaintiff; that if the lines 
were run according to the courses called for in the declaration, or 
of the original grant to Wiley Laughter, the boundaries would 
not include the defendant's possession; but if they were run 
according to the calls of the deed from Wiley Laughter to the 
lessor of the plaintiff, or according to the lines made by the sur- 
veyer originally, upon which the grant was issued, then the locus 
tn quo would be included. He further testified that he had been 
raised in that neighborhood, and was well acquainted with the 
country, and knew of no branch of Walnut Creek called fourth 
bratich, but that the land laid on the south branch of Walnut 
Creek. He further testified that the deed of Wiley Laughter to 
the plaintiff's lessor included other tracts besides the one describ- 
ed in thegrant to Wiley Laughter. Plaintiff's lessor showed @ 
possession of seven years before the defendant's entry. 
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The defendant exhibited a grant to those under whom he 
claimed, dated in 1796, covering the land in controversy. 
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Defendant moved that the Court should order a non-suit, be- 
cause of the variance between the deed and the declaration, 
which his Honor refused. 

It was contended by the defendant’s counsel, and the Court 
was called on to charge the jury, that the plaintiff was compel- 
led to run according to the calls of the declaration, and not ac- 
cording to the deed or grant exhibited ; and as, according to the 
calls in the declaration, the land on which the trespass was 
committed, was not within the boundaries, he could not reeo- 
ver; that there was a variance between the deed and the de- 
claration, and between that and the grant to Wiley Laughter, 
and that the one could not explain the other. 

The Court instructed the jury that a variance between the 
declaration and the proof would be fatal to the plaintiff’s 
action; but in ascertaining the boundaries of the land described 
in the plaintiff's declaration, if there was a conflict between the 
courses called for, and natural objects, the latter being more cer- ‘ 
tain, ought to control. And if they believed that the monuments of 
boundary made by the surveyor originally, and called for in the 
grant to Wiley Laughter were the same called for in the plaintiff's 
declaration, and by running to these monuments the locus in quo 
would be included within the declaration, they ought, on this part 
of the case, to find in favor of the plaintiff. The other excep- 
tions were abandoned in this Court. Under these and other in- 
structions in the case, the jury found a verdict for the plaintiff. 

Rule for the plaintiff to show cause why a venire de novo 
should not be granted for the matters above excepted to. Rule 
discharged, and judgment and appeal to the Supreme Court. 


J. Bazter, for the plaintiffs. 
Bynum, for the defendant. 


Pgarson, J. In compliance with the rule, that in pleading, the 
commencement of every particular estate must be set out, the 
declaration recites the lease for years under which the plaintiff 
claims. In doing 80, it is usual to follow the description contain- 
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ed in the original grant on some one of the mesne conveyances. 
In this case, the description in the grant and that in the deed to 
the lessor differ, both in a general and in a particular point of 
view; in the general, in this the deed covers two or three other 
tracts of land, besides the tract described in the grant ; in the 
particular, in this: both begin at a chestnut, andgthen go to a 
spanish oak corner, but in getting to the spanish oak, the grant 
makes two steps, e. i., South 16 poles, West 82 poles, whereas, 
the deed gets there by one step, e. i., South 16 West (degrees 
omitted) 82 poles toa spanish oak. . The lease recited in the de- 
claration shows an attempt to follow the description in the grant, 
as that covers, according to plaintiff's allegation, the tract sued 
for, and it was unnecessary to encumber the case by the descrip- 
_tion which.covers other tracts; but the attempt fails in this: the 
grant as well as the deed to the lessor, afterleaving the spanish 
oak, calls South 45° East to a a poplar on the South bank of 
the South branch of Walnut Creek. The lease calls South 44° 
East toa poplar on the South bank of the fourth branch of 
Walnut Creek.”’ 
The defendant’s counsel moved to nonsuit the plaintiff, because 
of the variance of the deed and declaration ; the motion was 
refused; for this, the defendant excepts; there is no error. 
‘There is, of course,.no variance between the lease recited in the 
declaration, and the lease under which the plaintiff claims ; for, 
by the common rule, the defendant admits a lease to have been 
made as set out in the declaration; so the point of the objec- 
tion is, that the lease varies from the deed to the lessor and also 
from the grant under which he derives his title. In regard to the 
deed, the variance, in a general point of view, between it and the 
grant, as well as the lease, is immaterial, for the fact thatthe deed 
includes other tracts, besides the one in controversy, can make no 
difference. The variance, ina particular point of view, is made 
the ground of a second exception, and will be noticed below. In 
regard to the grant, there was no fatal variance between it and 
the lease ; for the plaintiff was at liberty to explain it on the ground 
of a misprision in the draughtsman, by mistaking south, as writ 
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ten, and supposing it to be fourth branch of Walnut Creek; or, 
by rejecting that part of the description in the lease as surplus- 
age, upon its appearing in the proof that there was no such wa- 
ter course as the fourth branch of Walnut Creek. By rejecting 
it, the only difference is that the description in the grant is more 
full than that in the lease ; but, if the latter is sufficient to bring 
the lease to the poplar corner, it answers every purpose ; for the 
proof is that the other part of the description will then cover the 
locusin quo. It is by no means true that the lease must. follow 
either the grant or the mesne conveyance under which the de- 
fendant makes title. A general description in the lease is suffi- 
cient, provided it covers the locus in quo, e. g., “a certain tract of 
land in the county of » upon which C. D., (the tenant 
in possession) then lived.” For the true question is, does the 
description in the lease and the description in the grant and 
deeds under which the lessor makes title, cover the locus in quo? 
This brings us to the second exception. It is admitted that the 
deed to the lessor covered the locus in quo; it is also admitted 
that the grant, if run according to the rules. applicable to ques- 
tions of boundary, covers it; but the defendant’s counsel insisted 
that the plaintiff was “compelled to run according to the calls 
of the declaration, and not according to the calls in the deed 
or grant; and as, according to the calls in the declaration, the 
locus in quo was not covered, he could not recover.” His Honor 
refused so to charge, but held that in locating the lease, the lines 
were to be run according to the rules applicable to questions of 
boundary, which he explained to the jury with clearness and ac- 
curacy. The defendant excepts, because the Court held that 
the plaintiff was not compelled torun “according to the calls of 
the declaration,” but was entitled, in locating the lease, to the 
benefit of the rules applicable to questions of boundary; e. i., 
that a natural object, or a tree marked as a corner in the original 
survey, and called for, would control course and distance. There 
is no error. ' 
The defendant’s counsel puts his exception upon the ground, 
that there is a distinction between a question of pleading, and a 
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question of boundary; in the latter, certain rules are applica- 
ble, as laid down by the Court below ; but, in the former, these 
rules are not applicable, and a defective declaration cannot be 
aided by them. ‘The distinction is a sound one, and is recog- 
nized by this Court. PresipEnt or THE DeaF AND DUMB 
InstITUTE v. Norwoop, Bus. Eq. 65; Mayor or LINN REGIS, 
10 Rep. 123: “If the name of a corporation be mistaken in a 
writ, a new writ may be purchased of common right; but if it 
were fatal in leases and obligations, the benefit of them would 
be wholly lost; and therefore one ougnt to be supported, and 
not the other.”” It may be conceded further, that the reason of 
the distinction extends to “the thing” sued for, as well as the 
person or corporation sued; and yet, we think it clear that the 
distinction doesnot apply to the case under consideration. The 
location of tthe lease, under which the plaintiff claims, is no 
more a question of pleading, than the location of the grant or 
deed under which the lessor claims, and if the rules in regard 
to boundary are necessary and proper, in the location of a grant 
or deed in fee simple, they must be equally so in the location of 
a lease or deed for an estate less than a fee, and the plaintiff is 
not to be prejudiced in the slightest degree by the fact that, in- 
stead of taking an actual lease on the premises, he is allowed, 
by the course of the Court, to suppose that a lease was made to 
him, and the defendant is required to admit that such is the 
fact. Now, if there had been an actual lease for years, describ- 
ng the land, as it is in the lease recited, by the declaration, 
there can be no sort of question, but that the rules in regard to 
boundary would be applicable; of course they are applicable 
to the lease for years, which the declaration supposes and the 
defandant admits to have been made. Consequently, it was 
proper to instruct the jury, that, in locating the lease, a natural 
object, or a tree marked and called for as a corner, would con- 
trol the course and distance, and that the plaintiff was not com- 
pelled to locate the lease according to the calls of the declara- 
tion, (by which we understand the courses and distances of the 
lease recited in the declaration ;) and that the jury should extend 
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the lines, disregarding course and distance, to the Spanish oak 
and poplar; if they were satisfied that these were the trees origi- 
nally run to and marked by the surveyor, and called for as a 
corner, by the grant and lease, you must go to it, and it made 
no difference whether you get there by one step, South, 16 de- 
grees West, 82 poles, or two, South, 16 poles, West, 82 poles, 
(the locus not being in the triangle thus made,) and, after get- 
ting to the Spanish oak, you must run to the poplar, if that tree 
was originally run to and marked by the surveyor, and was the 
tree called for as a corner by the grant and the lease, 
and the fact, that it was described in the lease, as stand 
ing on the South bank of the fourth branch of Walnyt creek 
(there being no water course of that name) made no difference. 
These are well settled rules of boundary, applicable as well to 
leases for years, as to deeds for an estate for life or in fee, and 
the facts of this case show conclusively that the rules are found- 
ed in good sense, because, by their aid, the lease is located, so 
as to correspond with the grant, which it was clearly the inten- 
tion to follow, notwithstanding the mistake in taking South, as 
written, to be fourth, and the mistake in filling up the grant so 
as to call from the chesnut, “thence South 16: “ poles ” West, 
82 poles, to a Spanish oak, thence South 45 degrees East, 24 
poles to a poplar, thence,” &c., instead of pursuing the survey, 
and calling thence South, 16 degrees West, 82 poles to a Span- 
ish oak : a mistake origmating by the omission of degrees after 
16, and supposing it to be 16 poles, instead of degrees: whereas, 
it is evident, that it was not the intention to make a corner be- 
fore getting to the Spanish oak, the making of a corner being 
followed throughout the grant as far as it is set forth by the 
word “thence.” 


Per CURIAM. Judgment affirmed. 
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JOHN LONG v. JAMES F. JAMESON AND JOHN A. LOWRANCE, 
EXECUTORS. 


A promise to pay such sum as the plaintiff might deem just, when he should 
bring forward his account, is not sufficient to release a demand from the ope- 
ration of the Statute of Limitations. 


Action of Assumpgit, tried before his Honor Judge MAN Ly, 
at the Fall Term, 1851, of Rowan Superior Court. 

In this case it appeared that Miles Lowrance, the testator of 
the defendants, was the guardian of David Long and John 
Long, children of David ; that, upon the death of the father, in 
1836, the children (being then of tender years,)-were taken by 
the plaintiff and kept by him until the appointment of the de- 
fendants testator as guardian in 1840. 

It appeared further, that John was the eldest of the boys, of 
healthy constitution, but that David was delicate and sickly. 
Upon the appointment of the guardian, he took custody of the 
elder child, and upon being told to take the other, as the plain- 
tiff did not wish to keep either, and could not afford to do it, 
the guardian replied, that “he might keep that one, that the 
child had some property, and he should have pay.” 

It was also in evidence, that the child continued sickly, and 
was a portion of the time seriously deceased, requiring much 
attention and tender nursing, which he received from Long and 
his wife. 

A witness on the part of the plaintiff, further proved that in 
January, 1847, after the death of the defendants testator, John 
A. Lowrance, one of the executors, declared that he was going 
to see the plaintiff, who, he understood was not satisfied with 
the services of the boy as a compensation for maintaining him, 
and in the interview told the plaintiff, (who was sick at the time 
and unable to make out his account,) to bring #t forward and 
he would settle it. The wife of the plaintiff said that “if the 
sum was credited upon a note of her husband, which the execu- 
tor held, payable to his testator, as guardian, it weuld be satisfac- 
tory, as they did not want the money. The executor said he 
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would settle it. As this Court approve the charge of his Honor 
upon the liability of the defendant's testator, it is deemed un- 
necessary to state it. 

With respect to the Statute of Limitations, the Court instruc- 
ted the jury, that a promise by the executor to credit a note, 
would not relieve the debt from the bar of the statute, nor 
would the promise upon the rendering of the account to adjust 
the same with the plaintiffs, and pay such sum as he, the execu- 
tor, might deem just, have that effect; but a promise to pay 
such sum as the plaintiff might deem just, when he should bring 
forward the account, would release the demand from the opera- 
tion of the statute, and, in the existing state of the testimony, 
it was referred to the jury to inquire what was the true nature 
of the promise made in 1847. The suit was brought in April 
1849. The jury returned a verdict for the plaintiff. 

The defendants excepted. Rule for a venire de novo; rule 
discharged and appeal to this Court, 


Boyden, for plaintiff. 
Craige, for the defendants, 


Nasu, ©. J. There is error. The declaration made by the 
defendant, in 1847, as stated in the case, does not prevent the 
bar of the Statute of Limitations. The action was brought 
within three years after that time. There is no error in the 
charge, as to the liability of the defendants, on the promise 
which the testator made at the time he induced the plaintiff te 
keep the little boy with him, and the only question is, as to that 
portion of it which refers to the Statute of Limitations. “In 
1847 (the case states) the defendant declared he was going on 
to see plaintiff who, he understood, was not satisfied with the 
services of the boy as a compensation for maintaining him, and 
in the interview, he told the plaintiff, who was sick and unable 
to make out his account, to bring it forward, and he would set- 
tle it. The wife of the plaintiff then said that if the sum was 
credited upon a note which the executor held payable to his 
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testator as guardian, it would be satisfactory, as they did not 
want the money. The executor said he would settle it.” The 
first part of his Honor’s charge is correct; the exception is to 
the latter part. The jury were instructed, “ but a promise to 
pay such sum as the plaintiff might deem just, when he should 
bring it forward, would release the demand from the operation 
of the Statute.” In this there is error. This case brings up 
the often disputed question what declaration by a defendant will 
take a case out of the Statute of Limitations. 

The original departure from the Statute has proved a legal 
Pandora’s box, and will continue so, a fruitful source of litiga- 
tion too firmly fixed upon the Courts to be now got rid of by 
them. We are saved all trouble of investigation in drawing 
lines of discrimination, most frequently in themselves unsatifac- 
tory, and hard to be drawn, by the recent cases of McBrypE 
y. Gray, Busbee 420; MocRza v. Leary, ante. 91. The opi- 
nions, in both these cases, were drawn by one brother BATTLE 
and all the other cases upon this subject elaborately examined. 
In the first, the declaration relied on by the plaintiff, was that 
the defendant’s testator, in less than three years before the action 
brought, declared “that he intended to pay the plaintiff for 
keeping the old. woman until he was satisfied.” The Court 
decide “that the declarations were too vague and indefinite, 
to amount to an express promise to pay the plaintiff's 
claim, or to such an acknowledgement as would justify the infe- 
rence of an implied promise to pay it; and there is no account 
rendered nor anything else by which the claim can be rendered 
more definite and certain,”’ and it was held the declaration did 
not take the case out of the Statute. The second case is still 
more to the purpose. It was proved that the account which was 
entered upon the plaintiff's books had at different times been 
handed to the defendant’s testator, and that a few days before 
his death, the testator said, “my account has been handed in, 
I owe John McRea a large amount of money, and am afraid 
he is getting uneasy, but as soon as I finish the building I am 
_Row working on, I will call and settle it.” In delivering the opi- 
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nion, the Court ruled “that if the account handed in by the 
defendant’s testator was referred to by him, as that account was 
not produced,and there was no evidence of its amount, there was 
no means of ascertaining it by computation or otherWise, and 
there was nothing to prevent the operation of the Statute,” &c. 
In our case, at the time the declaration relied on by the plain- 
tiff was made, the latter had no account reduced to writing, for 
the case states that at the time the declaration was made, thé 
plaintiff was sick and unable to make out his account. There 
was, then, no means of ascertaining the amount due from which 
by computation or otherwise, that amount could be ascertained, 
under the principle éd certum est quod certum protest reddi. 

The principle established by these and other cases, is, “ that 
to take a case out of the Statute of Limitations, there must be 
@ promise expressed or implied to pay a certain definite sum, 
or an amount capable of being reduced to certainty by reference 
to some paper, or by computation, or in some other infallible 
mode not dependent on the agreement of the parties on the find- 
ing of arbitrators, or of a jury.” We consider the principle 
thus expressed as a wholesome one, and as near an approach to 
the Statute as any departure from its expressions will allow. For 
this error the judgment is reversed, and a venire de novo 
awarded. 


Per CuRIAM. Judgment reversed. 


EDWARD RIPPEY v. W. T. J. MILLER, EX’R. 


The rule adopted in criminal cases, that is, that where circumstantial evidence 
is submitted for their consideration, the facts proved must be such as to pre 
clude every other hypothesis, but the guilt of the accused does not apply in 
civil cases. 

Where wheat is brought to a machine te be threshed, and while there is burnt 
up by the wilful act of another, tegether with the house and machine, the 
jury may in their verdict give the value of such wheat to the owner of the 
machine, &c. They may also give interest on the value of the property de- 
stroyed, from the time of its being destroyed. 
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An action for willingly destroying a horse, may be joined witha count for tres- 
pass, in entering upon the plaintiff ’s tenement ; and where there is no formal 
declaration, such additional count will be understood as made. 


Actiog of Trespass qg. c. f., tried before his Honor Judge 
— at the Fall Term, 1855, of Cleaveland Superior 

urt. 

This case was before this Court at the August Term, 1850, 
11 Ired. Rep. 247. The trespass alleged was, that the defen- 
dant’s intestate entered upon the plaintiff’s land in the night 
time, in July 1844, and set fire to the plaintiff ’s machine house, 
which contained a Wheat Thrasher, Cotton Gin, a quantity of 
Wheat, Cotton, Straw, and other articles all of which were des- 
troyed by the fire, and also that the defendant’s intestate at the 
same time entered into the plaintiff's barn yard upon another 
part of the same premises, and there killeda horse belonging to 
the plaintiff, by breaking his skull. A part of the wheat des- 
troyed was the property of other persons, brought there by to be 
threshed for a certain toll. The evidence against the defendant 
was circumstantial, no one having seen the act perpetrated. 

The defendant’s counsel contended— 

Ist. As this was a case of circumstantial evidence, the jury 
must be satisfied, beyond a reasonable doubt, of the guilt of the 
intestate, and unless the facts proved precluded every other hy- 
pothesis, except that of his guilt, they must find for the defen 
dant. 

2nd. As this was an action, brought to recover damages for 
an injury done to real estate, in no event could the jury find the 
value of the horse killed. 

3rd. That the defendant was not liable for the wheat in the 
plaintiff ’s possession, which belonged to other persons, and was 
brought to plaintiff ’s Thresher to be threshed. 

4thly. That plaintiff was only entitled to recover the actual 
damage of his property destroyed by the fire, at the time it was 
destroyed, without interest. 

His Honor charged the jury that the defendant, in this case, 
was not on his trial for the criminal offence of burning the plain- 
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tiff’s property, and that the strict rules of eveidence applicable 
to the crime of Arson, did not apply to this, which was only an 
action brought to recover the value of property which plaintiff 
alleges was destroyed by the defendant's intestate. Aind, toen- 
title the plaintiff to recover, he must satisfy the jury that the 
defendant’s: intestate did the acts complained of, and that the 
jury must weigh the whole evidence, and say how the matter 
was. ; 
Upon the other points made up by the defendant’s counsel, 
the Court instructed the jury that they might find the value of 
the horse killed, the value of the wheat and straw which was 
destroyed with the house, as well that brought there to be 
threshed, as that of his of hisown. If the jury desired, they might 
find interest upon the value of the property destroyed trom the 
time it was destroyed ; but that the question of interest was a 
matter wholly for the jury. 

Under these instructions, the jury returned a verdict for the 
plaintiff. 

Motion for a venire de novo. Rule discharged. Judgment 
and appeal. 


Bynum and Lander for plaintiff. 
Guion, J. Baxter, and Gaither, for defendant. 


Nasu, C. J. No declaration has been filed, and in such case, 
it is the practice of the Court to consider such declaration filed, 
as meets the facts stated in the case. This rule is adopted to 
prevent surprise on a plaintiff from the loose manner in which 
the pleadings are conducted on the circuit. The declarations in 
this case we consider as having several counts, and one for the 
killing of the horse. The first objection raised by the defen- 
dant, was that as this is a case of circumstantial testimony, the 
jury must be satisfied, beyond a reasonable doubt, of the guiltef 
the intestate, and unless the facts proved precluded every oth- 
er hypothesis except that of his guilt, they must find for the 
defendant, This is the rule in capital cases, and adopted in fa- 
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vorem vitae, but does not extend to misdemeanors or civil suits. 
The point was before the Court at June Term last, at Raleigh, 
and the principle declared substantially as stated in the case by 
the presiding Judge.* Upon no controverted fact, ought a jury 
to find it established, unless the party alleging it produces proof 
to satisfy their mind that it is so. The object of all evidence 
is to satisfy the minds upon the controverted facts, and when the 
ers are so satisfied by competent and legal testimony, they 
ht so to declare, and not until so satisfied. His Honor stated 
the rule upon this subject correctly. 
2 The second exception, as we consider the declaration, surely 
““@annot arise. If the declaration contained but one count, and 
that for the trespass to the freehold, there might be a doubt 
whether under the allegation of alia enormia, damages could be 
given by the jury, for the killing of the Horse; but, as there is 
@ separate count for that injury, and the proper action for re- 
dressing it is trespass, vi et armis, and as every count is consid- 
ered in law as a separate declaration, there surely can be no doubt 
the evidence was properly received, nor can there be any serious 
doubt that the counts can be joined, Ist Ch. Pl. 230. There 
is no error in the charge upon this point. 

The third exception was properly abandoned by the defendant 
in the argument here. 

The 4th exception cannot be sustained, and the jury, in an 
action of Trover or Trespass de bonis asportatis, may in their 
discretion, give interest on the value of the article converted or 
taken away or destroyed from the time of the conversion or in- 
jury as a part of the damages, DEVEREUX V. Bureutn, 11 Ire. 
490, so as to make the trespasser do full justice, by charging him 
with the price as on a cash sale. 
’ Judgment affirmed. 


~® Neal v. Fesperman, ante 446. » 
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JESSE YATES, v. JOHN WAUGH, EXECUTOR. 


Upon the question before a jury, whether a note had been erased, it is not impre- 
per for a witness to say he could see the marks of erasure, and that he had 
seen the paper in a better light, and could see the erasure more distinctly then 
than now. A witness need not profess to be an expert toanswer these inqui- 
ries. 


Tuts was Action of Debt, on a bond, tried before his Honor, rs 
Judge Setriz, at the Spring Term, 1854, of Wilkes Superior’ “7 
Court. os FS 
The signature of the hand in question was established to be 
the hand writing of the defendant’s testator. The defendant 
contended that the body of the note was a fabrication, written 
above the name of the testator upon some paper, which had been 
written on for some other purpose, and that to effect this frau- 
dulent substitution, the original writing had been scratched out, 
or in some way obliterated, to make room for the present wri- 
ting. To establish this, General Samuel F. Patterson was ask- 
ed whether he could see marks of erasure on the paper, and 
whether he thought there was an erasure? To which questions 
plaintiff’s counsel objected, unless he was proved to be an ex- 
pert in the detection of forgeries. Upon enquiry as to his qua- 
lifications to speak as an expert, he answered that he had been 
Treasurer of the State, President of a Railroad Company, and 
President of the State Bank for a short time, but did not pro- 
fess to be an expert. The evidence was decided to be ad- 
missible, whereupon the witness stated that on a former occa- 
sion, when he had seen the paper, the light being better, he 
saw marks of erasure more distinctly then, than he now could 
see them, but that he could still see them. Plaintiff excepted. 
Verdict for the defendant. Rule for a new trial for the mat- 
ter excepted to. Rule discharged. Judgment and appeal. © 
H. C. Jones, for plaintiff. 
Boyden and Mitchell for the defendant. 
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Nasu, C. J. The doctrine of experts has no application to the 
case; the question was not one of skill or science, but 
simply of vision and as to that, the jury might or might not 
be able to decide as well as the witness; that would, in some 
degree, depend on the excellence of their eye-sight: at any rate, 
it cannot be error in law to prove to a jury that which they 
might arrive at, unassisted by the witness. 

But there was was one part of the witnesses testimony, im- 
portant on the trial, and which the jury could not know without 
testimony. It appears, from the case, that the witness had seen 
the note before, and its then situation as to the scratches was 
certainly a relevant inquiry. Suppose, at that time, instead 
of being scratched, it had then been entirely free from them, 
that fact would have been very important to the plaintiff. The 
charge is, that although the signature was genuine, yet that some 
matter had been written above it, which had been erased or 
scratched out, and the obligatory part written on the paper, so 
that the appearance, when first seen, would have been very mate- 
rial to the plaintiff. Its previous condition, as corresponding 
with its appearance was important to the defence. More espe- 
pecially as the witness stated that when he first saw it, the light 
was better, and he saw it more distinctly than when giving his 
evidence ; and this surely had a tendency to aid the jury, in the 
dim light with which they were provided, when viewing the in- 
strument themselves. 


Judgment affirmed. 


» 
JOHN DAMERON vy. JUSTICES OF CLEAVELAND. 


2 

A contractor to build a Court House, who has not done the work according to 
the contract, is not entitled to a mandamus to compel the Justices of the county, 
employing him, to pay the sum agreed on. 
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THIS was an application for a mandamus against the Justices 
of Cleaveland, to compel them to pay the plaintiff for building 
a Court House in the county of Cleaveland, tried before his 
Honor Judge Serruz, at Spring Term, 1854, of Lincoln Supe- 
rior Court. 

The questions growing out of the case, arose upon certain is- 
sues, which were agreed on, and submitted to the jury, and it 
was upon exceptions to the charge of his Honor, in submitting 
these issues, that the plaintiff appealed to this Court, all which 
is sufficiently noticed by the Court in its opinion. 


Bynum and Craige, for plaintiff. 
Guion and Lander, for defendants. 


Battie, J. This was an application by the plaintiff for a 
mandamus to compel the defendants to pay him a certain 
balance alleged by him to be due for building a Court House 
for the county of Cleaveland. To his petition the defendants 
made their return by. way of answer, and therein stated, that 
the plaintiff had failed to execute his contract according to the 
specification therein contained, and that they had already paid 
him as much as his work, labor and materials were worth, and 
they insisted that they were under no obligation to pay him any 
more. The plaintiff traversed the return of the defendants, 
and the following issues were drawn up, by the counsel of the 
respective parties, under the direction of the Court, to be sub- 
mitted to a jury: 


“1st. Did the pleintiff execute the contract according to the 
specifications and agreement ; and, if so, to what sum is he en- 
titled from the defendants. 

“9d. If the plaintiff failed to perform his contract, accord- 
ing to said agreement and specifications, and jyet erected the 
building in a different way, and with different materials, and the 
building so erected was accepted and used by the Justices of 
Cleaveland, to what sum is the plaintiff entitled therefor.” 

Upon the trial of these issues, testimony was introduced by 
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both parties, from which it appears that the plaintiff did not 
execute his contract. according to the specifications therein set 
forth, but that he did erect a house, which the defendants used 
as a Court House. It was admitted by the plaintiff, that the 
defendants had paid him the sum of six thousand dollars. His 
Honor, in his charge to the jury, stated that the plaintiffs ought 
to recover of the defendants on two counts ; first, on a special 
contract, and, secondly, on a quantum meruit; that he could 
not recover on the first count, unless he had performed his con- 
tract with the defendants, but that, if they received and used 
the building erected by the plaintiff as a Court House, he might 
recover on the second count, proyided his work, labor and mate- 
rial amounted in value to more than the sum which he had al- 
ready received. The jury found for the defendants, whereupon 
the plaintiff moved for a new trial, which was refused, and a 
judgment given for. the defendants, from which he appealed. 
The only error which we can discover, is one of which the 
plaintiff has no right to complain. His Honor seemed to treat 
the case as if it were an action of assumpsit, in which the 
plaintiff declared in two counts, one on a special contract, and 
the other on a quantum meruit. The charge ought to have 
had reference solely to the issues submitted to the jury; for, 
upon their verdict, upon them, depended the further proceeding 
of the Court, either in granting or refusing the mandamus. 
But, notwithstanding this- informality, the substance and effect 
of the verdict was a finding of the issues against the plaintiff, 
and we cannot see that he was prejudiced by the manner in 
which the case was submitted to the jury. It was certainly as 
favorable as he could have desired, for the jury to be told that 
they might find for him if the value of his work, labor and ma- 
terials amounted to more than the sum he had already received. 
Upon the verdict, his Honor was certainly justified in refusing 
the writ of mandamus, and dismissing the proceeding, which 
was the effect of what he did. The judgment must be affirmed. 


Judgment affirmed. 
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STEPHEN MUNDAY v. ROBERT HENRY. 


Where several defendants are sued in assumpsit, and. they severed in their 
pleas, one who had a verdict in his. behalf, was fairly entitled to have the 
attendance of witnesses, summoned specially for him, taxed in his bill of costs, 
although the jury found for him upon a point in the case, which made it un- 
necessary to enquire as to the matter to which they were summoned. 


THIS was a motion as to the taxation of the costs, before his 
Honor, Judge Dick, at the Spring Term, 1854, of Haywood 
Superior Court. 

The suit in which the motion was made, was an action of as- 
sumpsit brought by the plaintiff against R. M. Henry, William 
L. Henry, and the defendant, Robert, for work and labor done 
in building a mill. The defendants pleaded severally “ General 
issue, payment, and set off.” The jury rendered a verdict 
against R. M. Henry, and W. L. Henry, but in favor Robert 
Henry. 

Several witnesses had been summoned for Robert Henry, who 
spoke chiefly of the value of the work which inured to the ad- 
vantage of the other defendants, but as the jury found for him 
on tho ground that he did not assume, were not material for him. 
Before the jury, the plaintiff insisted throughout upon the joint 
liability of Robert for the value of the work and in his defence 
he contended that he was not liable at all, but if liable, he was 
only liable to the amount proved by the witnesses in question. The 
motion was to strike the attendance of the witness from the costs 
taxed for defendants. 

Upon the argument of this rule, the plaintiff contended that 
the defendant had fraudulently summoned these witnesses, to 
entitle the other defendants to get the benefit of this evidence 
without becoming liable for it. 

His Honor refused to correct the bill of costs as insisted upon 
by the plaintiff, and the plaintiff appealed. 
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N. W. Woodfin, and J. W. Woodfin, for plaintiff. 
Gaither, and J. Baxter, for defendant. 


Pearson, J. As it is has turned out, it was unfortunate for the 
plaintiff that he made Robert Henry, sr., a defendant, but as he 
was sued, he had reason to suppose the plaintiff would be able 
to offer some evidence tending to make out a cause of action 
against him. As the defendants severed in their pleas, he had 
a right to summon witnesses in his behalf, and as a verdict was 
given in his favor, he had a right to have tose witnesses taxed 
as part of his costs. There is no proof set out in the case, to 
support the suggestion of fraud, and there is no suggestion that 
the defendant, for the purpose of vexation, summoned more than 
two witnesses as to each fact. There is no error. 


Judgment affirmed. 


DEN ON THE DEMISE OF SAMUEL SMITH v. LEWIS FORE. 


Where land has been levied on and sold under a justices judgment and execu- 
tion, and has brought less than the debt in the execution, it cannot be again 
levied en and sold under a judgment of the Court, entered for the remainder 
of the debt, under the provisions of the act of 1836, although the former 
ewner (the debtor) is residing on the land, and the suit is brought against 
him, he remaining there as the tenant of the vendee of the purchaser. 

Such former owner being thus sued, and the vendee of the purchaser having 
been admittetl to defend as landlord, the rule precluding the debtor from im- 
pugning the purchaser’s ttle, acquired under the sheriff’s deed, does not ap- 
ply in favor of the purchaser under this second sale. 


THIS was an action of Ejectment, tried before his Honor 
Judge CALDWELL, at the Fall Term 1853, of Buncombe Supe- 
rior Court. 

The facts of the case sufficiently appear from the opinion of 
the Court. 
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J. Baxter, for the plaintiff. 
Avery, for the defendant. 


Nasu, C. J. There is no error in the opinion of the Court 
below. The land in question belonged to Lewis Fore, senior, 
against whom judgments, in 1841, were obtained before a single 
Justice, in the name of J. T. Poor, and were levied on the 
premises in dispute, and, in 1842, an order of condemnation was 
obtained in the County Court, to which the levy had been re- 
urned. <A venditioni exponas, duly issued, under which the 
land was sold, in 1842, and one Davis became the purchaser, 
and procured a deed of conveyance from the sheriff, and, in 
March 1843, leased the land to the defendant Lewis Fore, jr., 
who continued his tenant ’till 1846, when he purchased the land 
from Davis. Lewis Fore, senior, was living on the land at the 
time the judgment was obtained against him, under which the 
plaintiff claims the land, and continued to live with the defen- 
dant, and was so living with him when the lessor of the plain- 
tiff acquired the title under which he claims, which title is as 
follows: The sale of the land under the venditioni exrponas did 
not entirely discharge the amount of the judgment, but left a 
small amount due; to raise this amount, a fieri facias was issued 
from the County Court, which was levied on the same land, and 
under a venditioni exponas it was again sold, and the lessor of 
the plaintiff, became the purchaser, The fiert facias issued in 
April 1843, and the sale under the venditiont was made in Oc- 
tober of that year. The notice issued against Lewis Fore, 
senior, the father, and the son, Lewis Fore, junior, claiming to 
be the landlord, was permitted to come in and defénd the suit. 
On the trial below, the plaintiff objected to all evidence to show 
that the title of the land was not in him, the lessor of the plain- 
tiff. The objection was rightly overruled by the Court, and 
shows clearly that the doctrine, of estoppel does not apply to 
the case. The general rule certainly is, that a purchaser at a 
sheriff 's sale, is entitled to recover the premises in ejectment, 
sgainst the debtor, whose estate he has purchased, upon show- 
ing a judgment, execution sale, and a sheriff's deed. 
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Considering, thea, that the defendant, Lewis Fore, jr., is con- 
fined in his defence to that which Lewis Fore, sr., could allege, 
let us see whether, in this case, he would not have been permit- 
ted to show that the lessor of the plaintiff had no title at the time 
the action wasbrought. A purchaser, at a Sheriff's sale, to show 
a good title, must exhibit a valid execution, authorising the sale. 
If he does not, his case does not come within the principle be- 
fore stated, that a debtor, whose land had been sold under an 
execution, cannot contest the right of the purchaser to posses- 
sion. This case was in this Court heretofore, and the question 
decided, 10 Ire. Rep. 88. The Court there say that the lessor 
of the plaintiff was not within the rule, because, the execution 
under which he purchased was not a valid one. The land had 
been previously sold under a valid execution issued upon the same 
levy. The act of 1836, Rev. Stat. ch. 45, sec. 9, provides, 
“ that if, by the sale of the land so levied upon, and returned to 
to Court, a sufficient sum shall not be produced to satisfy the 
judgment and costs, the plaintiff is hereby authorized to to issue 
an execution from the Courf, for the residue thereof, in the same 
way and under the same rules and regulations, as if the judg- 
ment had been originally rendered by the Court.” The fi. fa. 
then, under which the plaintiff claims, (as all other fi. fas.) issues 
against the goods and chattels, lands and tenements of the de- 
fendant, and authorizes the Sheriff to collect only the balance 
remaing due upon the judgment, after the sale of theland. But 
in this case, itissues for the whole judgment, and was levied up- 
on the very same land which had been levied upon under the ma- 
gistrate’s judgment. This surely could not have been the inten- 
tion of the Legislature. The land in question did not at the 
time of the levy of the fi. fa., belong to Lewis Fore, sr., he was 
living with his son, Lewis Fore, jr., upon theland and the latter 
was the tenant of Davis, who had purchased under the first ven- 
ditioni exponas. In law, the possession was in Lewis Fore, 
jr., and the father would not have been estopped to deny the 
title of the plaintiff by shwing the defect in it; namely that the 
venditioni exponas is not a valid one. The same principle is 
recognized in the case of MuRRILL v. Roparts, 11 Ired. 424. 
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The fri facias, under which the plaintiff claims the land ia 
question issued from April, 1853, of the County Court; ia 
March preceding, the sheriff had completed his sale te Davis by 
@ conveyance, who had been let into possession, and whose, the 
defendant’s tenant, Lewis Fore, junior, was in possession at the 
time the fiert facias was issued, and, at the time the venditioné 
exponas issued, and the sale took place, and Lewis Fore, seniow; 
would not have been estopped to show that the lessor of the 
plaintiff had no title. There is no error. 


Judgment affirmed. 


WILLIAM D. JONES v. JOSIAH JONES. 


Where the question is, whether there was a legal arrest of a person by an officer, 
it must be determined by the intention and understanding of the parties, ag 
the time of the transaction. Jongs v. Jonzgs, 13 Ired. 448. 


ActTIon on the case for a malicious prosecution, tried before 
his Honor Judge Dick, at the extra Term of Buncombe Superior 
Court, in June 1853. 

It appeared in evidence that the plaintiff was a 
sheriff in said county, in the years 1843 and 1844, and as suck 
had for collection a justice’s judgment in favor of one A. B. 
Chunn, against Hugh Clark and Reuben Brown. In the spring 
of 1844, he sued out a ca. sa. thereon, under which he arrested 
them, when they gave bonds as required by law for their appear« 
ance at the next County Court. At that Court, they moved by 
counsel to be discharged from custedy, onthe ground that they 
had been previously arrested by the plaintiff, for the same cause 
of action, and voluntarily discharged by him; this motion was 
entertained by the Court, and the plaintiff was examined to the 
point, and particularly, whether he had not arrested and dig« 
cong. 9 defendants in that case. The defendant took out 
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a State's warrant, charging the. plaintiff with perjury, alleging 
that he swore falsely in saying that he had not, before the ar- 
rest then under consideration, previously arrested and discharg- 
ed Clark and Brown ; upon which warrant the plaintiff was 
brought before an examining magistrate and discharged. For 
the taking out the State’s warrant, and for arresting plaintiff, - 
and bringing him to a trial, this suit was brought. 

To show what the plaintiff swore in the County Conrt, on the 
return of the ca, sa., and the question thereupon tried, plaintiff 
prcduced as a witness one Pierce Roberts, who swore that, on 
the occasion above stated, that plaintiff swore that he wentto the 
house of Clark, and told him he had aca. sa. against him, and 
directed him to come on to the house of Brown, to see if they 
could not arrange it ; that he went on to Brown’s, for the pur- 
pose of arresting him, and laid his hand on his shoulder, and 
told him he arrested him, upon which Brown required him to 
show his paper, and he did so; but, on examining it, they dis- 
covered a defect in the process, upon which he did not proceed 
further in the arrest, but summoned the debtors, Clark and 
Brown, before a magistrate, to have the papers corrected. Wit- 
ness gave as a reason for remembering the oath of plaintiff with 
so much distinctness, that plaintiff was his (witness’s) deputy, in 
the office of sheriff, and as he had heard some complaints against ~ 
plaintiff about this transaction, his attention was particularly 
directed to it. 

Several witnesses were examined for the defendant, who de- 
posed that plaintiff swore in the County Court, that he did not 
arrest Clark. and Brown, but did not remember whether he 
stated the reason why: he did not arrest them. 

The plaintiff then examined Hugh Clark, who swore that 
plaintiff came to his house in December 1843, and told him he 
had a ca. sa. against him and Brown, in favor of Chunn; that 
he was going on to Brown’s, and desired him to go on thereand 
see if they could’nt have the matter settled; that Brown had 
some notes with which he could settle it; that they immediate- 
ly went on to Brown’s, but, as witness was on foct, and plain- 
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tiff on horseback, he did not keep up with him; that he did 
not consider himself arrested. 

The defendant then examined J. W. Reeves, who stated that 
he was at Brown’s house at the time spoken of by Clark ; plain- 
tiff told Brown he had a ca. sa. against him and Clark. Brown 
inquired where Clark was; plaintiff replied that he would be 
there in a few minutes, for that he had come by to see him, and 
he was on his way. Brown entreated the plaintiff not to serve 
the ca. sa. on him, as he was a poor man, and was not able to 
give security ; to which plaintiff replied it was one of Lee Wells’ 
papers, and he must serve it, and stepping up to him, gave hini 
a slap, and said, “I served it on you also.” Brown then re- 
quested plaintiff to show him his papers, which plaintiff did, and 
a defect was discovered in the judgment or ca. sa:, and B. told 
the plaintiff he had no authority to arrest him on those papers, 
and he would sue him for false imprisonment, Plaintiff said the 
papers had been put into his hands by Lee Wells, and he was 
not aware of the defect; he then summoned these parties before 
a magistrate to have tne papers corrected. Plaintiff did not require 
either Clark or Brown to give security either to appear before 
the magistrate or at Court. 

S. King was examined for the defendant also, who gave the 
same statement as Reeves. He further stated that Clark took 
him out and asked him to be security for his appearance upon 
the ca. sa. in question, which he declined; when they returned 
into the house, the defect in the papers had been discovered, 
and plaintiff said he would return the papers to Lee Wells “~~ 
the magistrate, to have the mistake corrected. 

Willie Jones was then sworn for defendant. Said that plait 
tiff told him he had arrested Clark and Brown before, and had 
to let them go on account of a defect in the papers. 

The defendant’s counsel requested the Court to charge the. 
jury, that’if they should believe there was in fact no arrest of 
Clark and Brown, yet, if they believed the testimony of J. W. 
Reeves, J. King and Willie Jones, there was probable cont, 
and they should find for the defendant. 
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The Court refused so to charge, but instructed the jury that 
the first question for them to decide was, whether there was in 
fact an arrest of Clark and Brown, and that depended ‘on the 
intention of the‘parties when they were together at Brown’s; 
that if there was an arrest, and the parties so considered it, and 
they should find that the plaintiff swore there was no arrest, 
there was probable cause for suing out the State’s warrant,.and 
they ought to find a verdict for tne defendant. But if, after 
duly considering the evidence, they should be of opinion that it, 
im fact, was no arrest of Clark and Brown, and that the plain- 
ff stated in the County Court what took place at Brown’s, as 
Geposed to by Pierce Roberts, in the presence and hearing of 
the defendant, then the Court instructed them that there was 
@o probable cause for taking out the State’s warrant by the de- 
fendant, and if they should further believe that the defendant 
was actuated by malice in what he did, the plaintiff would be en- 
titled to damages. 

_ Under these instructions the jury found a verdict for the 
plaintiff. 

Motion for a new trial. Rule discharged, judgment and ap- 
peal to this Court. 


N. W. Woodfin, J. W. Woodfin and Henry, for plaintiff. 
Gaither and J. Bazter, for defendant. 


Bartrix, J. The charge of his Honor, in relation to the en- 
quiry, whether the plaintiff had in fact arrested Clark and 
Brown, previously to his examination in the County Court, 
wliere he swore that he had not done so, is fully supported by 
the. decision of the Court in the action of slander between the 
game parties, growing out of the same transaction. JONES v. 

» Gonzs, 13 Ired. Rep. 448. The residue of the charge followed 
mecessarily from the previous part of it, and the defendant's 
€ounsel has very properly declined to contend that it is erroneous. 
The testimony of J. W. Reeves, 8. King and Willie Jones, as 
atated in the bill of exceptions, is substantially the same with 
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what was sworn by the plaintiff in the County Court, as testi 
fied by Pierce Roberts ; and his Honor was therefore right in re 
fusing to instruct the jury, otherwise than he did, upon the tes 
timony of Roberts: The judgment must be affirmed. | 


Judgment affirmed. 


WILLIAM D. JONES v. JOSIAH JONES. 


According to the general understanding of the profession, where a plaintiff fe 

' mot required to filea formal declaration, the Court is to assume that his decla> 
ration contains all the averments necessary to sustain his case. 

In an action of slander, where the words proved are not actionable in then 
selves, they cannot be made so by the aid of other words, spoken at a diffet- 
ent time and place, which are barred by the Statute of Limitations. , 


Action of Slander, tried before his Honor Judge Dick, at 
the Spring Term, 1854, of Buncombe Superior Court. ; 

The plaintiff’s incipitur, or memorandum of his cause of ac- 
tion, filed in lieu of a declaration, is as follows, “ that he, the 
plaintiff, had sworn a lie, in swearing in the County Court of 
Buncombe, in a ease wherein A. B. Chunn was plaintiff, and 
Reuben Brown and Hugh Clark were defendants, on a ca. sa, 
that he had sworn a lie, in stating that the plaintiff had not 
served a ca. sa. on the defendant Brown. That he swore a lie 
in swearing that he did not have aca. sa. in his hands against 
the said Brown. A charge of perjury in the above case, with 
all the variations of expression, and with the necessary inuen- 
does. A charge of perjury generally.” The plaintiff first of- 
fered in evidence the depositions of Henry Worley and Mira 
Worley. 

The deposition of Worley is as follows: “I heard Josiah 
Jones say that W. D. Jones swore a lie about serving a ca. sa. of 
Reuben Brown, and he could prove it. He said he swore a lie 
in two other cases. Some time in September 1845, the conver 
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gation took place at' my house, relative tohis swearing a lie in . 
serving a ca. sa. on Reuben Brown, and the balance of the con- 
versation took place next day, as we were travelling together, 
relative to his swearing a lie in two other cases.” 


Mira Worley swore as follows: “I heard Josiah Jones say 
that W. D. Jones swore a lie, but I did not hear him say in what 
case.” 


_ The plaintiff also proved by one David Duckett, that he heard 
the defendant, more than six months before the commencement 
of this action, say. that the plaintiff had sworn a lie in the 
County Court of Buncombe, in the case of A. B. Cuunn v. 
Brown and Cxark, and he also proved by a witness that plain- 
tiff was sworn in that suit as a witness for the defendants. The 
plaintiff ’s counsel contended that the jury had a right to take 
into consideration the evidence of Ducket, although he spoke of 
words spoken more than six months before the commencement of 
this suit, in order to fix the meaning of the words stated by the 
witness Worley and wife; but the Court was of opinion, and in- 
structed the jury, that before the plaintiff was entitled to recover, 
he must prove the speaking of actionable words by the defen- 
dant, within six months preceding the commencement of the ac- 
tion, and as the words proved by Worley and wife were the only 
words spoken within six months, and as they were not actionable, 
the plaintiff could not recover; for, that the words proved by 
Duckett could not be brought to aid the other words, so as to 
make them sustain the plaintiff's cause of action. What was 
proved by Duckett might have been considered by the jury to 
show the defendant’s malice, so as to aggravate the damages, had 
the plaintiff made out a good cause of action independently of 
them, but, having failed to do so, they were not to be considered 
by them at all. 

In obedience to these instructions, the jury rendered their ver- 
dict for the defendant. Plaintiff moved for a venire de novo, for 
error in the charge of the Court. Rule discharged; judgment 

and appeal to this Court. 
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N. W. Woodfin, JAW. Woodfin, and Henry, for plaintiff. 
J. Barter and Gaither, for defendants. 


Battie, J. His Honor was undoubtedly correct in holding 
that the actionable words proved by the witness Duckett to have 
been spoken by the defendant, six months before the commence- 
ment of the suit, could not be taken into consideration by the 
jury, for the purpose of ascertaining what was said to Worley 
and wife, in the State of Georgia. The testimony of Duckett, 
as his Honor very properly stated, could be used only to show 
malice, and enhance the damages, after words actionable in 
themselves had been proved to have been uttered by the defen- 
dant of the plaintiff, within the time of limitation. The ques 
tion then is, whether the words spoken in Georgia, less than six 
months before the writ was issued, as testified by Worley and 
wife, were in themselves actionable? The defendant’s counsel 
contends that they were not, because they did*not refer to any 
judicial proceeding, so as to show that the crime of perjury was 
imputed to the plaintiff; and, in support of his argument, thé 
counsel refers to the cases of Hot v. ScHOLFIELD, 6 Term Rep. 
691; Brown v. Duta, 3 Murp. Rep. 574. In the latter case, 
it was said by Chief Justice TayLor, that “it is established by 
a long series of cases, that, to say a man is foresworn, or that 
he has taken a false oath, generally and without reference to 
some judicial proceeding, is not actionable, and the reason is, 
that, in the latter case, a perjury is charged, for which, were 
the charge true, the party would be liable to be indicted and 
punished; in the other, a breach of morality is imputed, of 
which the law does not take cognizance. The declaration in 
the case did not aver any colloquium, but stated merely that the 
defendant spoke of the plaintiff, “these false, scandalous, ma- 
licious and defamatory words ; that is to say, he swore a lie,and 
I can prove it, meaning thereby that the said plaintiff had com- 
mitted wilful and corrupt perjury.” The facts, as they appear- 
ed upon the trial, were, that the plaintiff and one Allison were 
standing to~ther, when the defendant walked up, and address- 
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ing himself to Allison, said, ‘ You are a) good man, and I like 
you, but that man (pointing to the plaintiff) is a rascal; he 
swore to a lie against me, and I can prove it.” Allison was 
well acquainted with the parties, and had heard that, upon the 
tzial of an indictment against the defendant, in Wilkes Court, 
the plaintiff had been examined as a witness for the State, and 
the record of the prosecution was give» in evidence. A verdict 
was rendered for the plaintiff, subject to the opinion of the 
Court upon the question, whether the words were actionable. 
The Court was of opinion that, as the declaration did not set 
forth any colloquium to which the inuendo could have reference, 
the words were not aetionable, and gave judgment accordingly, 
which upon appeal was affirmed in this Court, upon the ground that 
“tin a charge of false swearing, unless from the accompanying 
Words it is clear that a judicial forswearing was meant, the 
Plaintiff must show upon the récord, that the defendant alluded 
te some particulaf forswearing, which amounted to perjury.” 

» It is manifest that the judgment in favor of the defendant 
was founded upon the want of an averment in the declaration, 
that there was a colloquium, referring to a false swearing in a 
judicial proceeding. The same objection was made and pre- 
vailed in the case of Hout v. ScHoxrretp. In both cases, 
had there been proper averments in the declaration, the plain- 
tiff, respectively, could have recovered upon the proofs. Thus, 
im the case of Sasser v. Rovsz, 18 Ired. Rep. 142, Judge 
Pzarson, in delivering the opinion of the Court, said, that 
“the general rule is, words are to be taken in their ordinary 
acceptation, and it is the duty of the Court to decide whether 
they do or do not import a charge which is slanderous. An exe 
eeption in favor of a plaintiff is, that though the words do not 
in their ordinary meaning:import a slanderous charge, yet, if 
they are susceptible of such a meaning, and the plaintiff aversa 
Fact, from which it may be inferred that. they were used for the 
purpose of making the charge, upon proof of the averment, it 
should be left to the jury to say whether the defendant used the 
words in the sense imputed, or in the ordinary sense.” As an 
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illustration, two examples are given: one of .which is, that “if 
there is an averment, that the plaintiff had been examined as a 
Witness in Court, and .the words are, “he is forsworn,” upon 
proof of the averment, it might be left to a jury whether the 
word forsworn was used in the sense of having committed a per- 
jury.” In the case before us, as the defendant did not require 
8 formal declaration, we are to assume, according to the general 
understanding of the profession, that the plaintiff's declaration 
gontains all the necessary averments, to wit, that there was a 
cause pending in the County Court of Buncombe, in which A. 
B. Chunn was-plaintiff and Brown and Clark defendants, and 
that the plaintiff was examined as a-witness in said suit, and 
gave the testimony which the defendant charged to be a lie ; un- 
der such a declaration, we think, upon the principles established 
in the cases above referred to, that the testimony of Worley and 
wife ought to have been submitted to the jury, together with 
the other testimony in the cause, for them to determine whether 
the defendant, in using the words, that “‘ William D. Jones, (the 
plaintiff) swore to a lie, about. serving a ca. sa. on Reuben Brown, 
and he could prove it, “and that he swore to a lie in two other 
cases,” did not mean to refer to his swearing to a lie in’ the case 
of CuuNN v. Brown and Cuarx, and thereby to. impate the 
crime of perjury. In refusing to do this, his Honor erred, and 
for this crror the judgment must be reversed, and a venire de 
novo awarded. 


Per Curiam. Judgment reversed. 


JOHN WILFONG v. PAUL CLINE. 


Where an appeal is taken from the judgment of a Justice of the Peace to the 
Superior Court by one of two defendants, but by mistake of the Clerk, it is 
. sent up as the appeal of both, is tried as the appeal of both, and upon ‘the 
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ytrial, the admissions of the party who did not appeal, are given as evidence 
against the defendant who did appeal, and after the trial, and a verdict in 
favor of the plaintiff, the magistrate is permitted, by consent of parties, to 
amend his proceeding so as to make it the appeal of one only, it was error 
to permit the verdict to stand ; for, by the amendment, the admissions of the 
_ dismissed party were rendered incompetent. ° 
Where one of the co-obligors in a bond says, ‘‘ I signed the note, but will never 
pay it,” this will not rebut the presumption of payment arising from the 
length of time; for, though it may afford proof that he has not paid it, it does 
not follow that the co-obligor has not. 


Action of Debt, begun by warrant and carried to the Superi- 
or Court of Catawba, by appeal, where it was tried before his 
Honor Judge Dick, at the Fall Term, 1853. 

The case sufficiently appears from the opinion of the Court. 


Boyden, for plaintiff. 
Craige, for defendant. 


Nasu, C. J. In the opinion of his Honor below, there is 
error. The suit in the Superior Court was against Cline alone. 
It had been commenced before a single magistrate against the 
present defendant and the administratrix of John Bost, upon a 
bond excuted by both Bost and Cline. The defence was, under 
the act of 1836, ch. 65, sec. 13. More than ten years had 
elapsed after the course of action accrured before the issuing of 
the writ, whereby a presumption of payment arose. The magis- 
trate gave judgment against both defendants, and Cline alone 
appealed. By mistake the appeal was taken up to the Superior 
Court for both the defendants, and it was so tried in that Court 
before the mistake was discovered, and by consent of plaintiff's 
counsel, the record was amended according to the truth. Upon 
the trial, the plaintiff, after objections by defendant, was per- 
mitted to give in evidence the declarations of Mrs. Bost, the wi- 
dow and administratrix of John Bost, deceased upon the ground 
that they were the declarations of a party tothe record. This, 
we have seen, was not the fact. She was nota party to therecord 
in the Superior Court, she would have been, and was a competent 
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witness against the defendant, but her declarations certainly were 
not. 

At the time the warrant was served on Cline, he admitted he 
had executed the bond, but declared he never would pay it. This 
declaration certainly could not operate to repel the presumption of 
payment from the lapse of time. This may amount to an ad- 
mission that he had never paid it, but was no evidence that his 
co-cbligor had not. Were the declarations of the representative 
of John Bost competent evidence against his co-obligor, Cline? 
We think not. In the :case of McKrxTuan v. ATKINSON, 
ante. 421, this Court decided that a payment by the principal in 
a note or bond of any portion of the money due upon it, within 
ten years before the bringing of the action, would be a sufficient 
answer to the presumption, and that, upon the ground that a 
payment is an act which operates to the benefit of both the ob- 
ligors, and and of which both can avail themselves. Whether 
the declarations of John Bost would, as to Cline, be competent, 
we do not decide, the declarations of his administratrix, of what 
she had heard him say, are not. 

The record was amended by the magistrate after the Judge’s 
charge, and after the jury had returned their verdict. It then 
stood as the amendment spoke, and his Honor ought either to 
have withdrawn his charge, and directed the jury to disregard 
the evidence as to the declrations of Mrs. Bost, or to have set 
aside the verdict and granted a new trial. 

For this error in receiving the testimony of Mrs. Bost, the 
judgment must be reversed and a venire de novo awarded. 


Judgment reversed. 
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DOE ON TILE DEMISE OF HUGH McAULAY, v. CALVIN EARN 
HART. 


Whether the tenant in possession is the tenant of the defendant, or of one a8 
whose land the premises in controversy had been sold, by virtue of a judg- 
ment and execution, at a Sheriff's sale, is a question of fact, which is to be 
submitted to the jury, and the deeds under which the defendant entered, are 
clearly admissible on that subject. 

Where a paper is proved to be destroyed, its contents may be spoken of without 
any notice to the other side to produce it. 

Evidence of “a family arrangement,” to defraud creditors by giving off other 
lands, than the tract in dispute, to other sons as they arrived of age, it not be- 
ing shown that the father was in debt at the time of the conveyanices, is not 
adinissible on the question of fraud. 


Tuis was an action of Ejectment, tried before his Honor 

Judge. Exis, at the Fall Term, 1852, of Cabarrus Superior 
Court. , 
The plaintiff's lessor claimed title from one Solomon Earn- 
hart, sr., the father of the defendent, and showed in evidence 
several judgments and executions against the said Solomon, sr., 
a levy upon the premises in question, a sale and Sheriff's deed 
for the same. 

A witness was then called for the plaintiff, who testified that 
the defendant was the son of Solomon Earnhart, sr., and living 
with him on the land at the time of the sale to plaintiff's lessor, 
and that on the day afterthe sale, the father left the ; remises, 
leaving the defendant in possession, and was in the habit of re- 
turning and taking part in the management of the farm and 
workshop. 

_ The defendant claimed title as the tenant of one Solomon 
Earnhart, jr., another son of the defendant in the exucution, 
who claimed title by a deed of bargain and sale from his broth- 
er, one John M. Earnhart, who claimed by a similar deed from 
Solomon, sr. This deed was dated in 1848, and that from John 
M. to Solomon, jr., in 1844. The plaintiff objected to the 
introduction of these deeds, upon the ground that the defen- 
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dant was estopped from setting up any defence which the de- 
fendant, in the execution could not set up, as the defendant went 
in under him. The objection was overruled, and the evidence 
admitted, to which the plaintiff excepted. 

The conveyance from Solomon, the father, to John M, Earne. 
hart, was attacked for fraud, and many witnesses examined. 

To rebut this evidence, the defendant. introduced John M, 
Earnhart, who, in the course of his evidence, stated, that the deed 
from himself to his brother, Solomon, was made in consideration 
of a note for $1200, which was afterwards paid off and de- 
stroyed. The plaintiff objected to his speaking of a note, unless 
he produced it. The evidence was admitted by the Court, 
Plaintiff excepted. 

The plaintiff then offered to prove the fraud alleged, by show- 
ing that there was a family arrangement, whereby Solomon, sr., 
gave other tracts of land to other sons, as they came of age, 
contending, that the plan for defrauding his creditors was pre- 
concerted between the said Solomon, the father, and his sons, 

The evidence was objected to and rejected by the Court, for 
which plaintiff excepted. 

There was a verdict and judgment for the defendant, and ap- 
peal for exror in the matters excepted to by the plaintiff. 


Wilson, Barringer and Bynum, for plaintiff. 
Osborne and Boyden, for defendants. 


Battie, J. The only questions raised-upon the trial, relate to 
to the admission and rejection of testimony : 

Ist. Both parties claimed under Solomon Earnhart, sr., the 
father of the defendant ; the lessor of the plaintiff, as a purcha- 
ser at sheriff's sale, under a judgment and execution; the de- 
fendant as tenant to his brother, Solomon Earnhart, jr:, who 
was alleged to be a purchaser by deed, dated in 1844, from hig 
brother John M. Earnhart, who claimed under a deed, dated in 
1843, from his father, the said Solomon, the elder. Both these 
deeds were prior to the time when the plaintiff ’s lessor acquired 
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title; but he contended that Solomon, the elder, was the 
setual occupant of the land in question, and that the defendant 
was his tenant, and could not set up any other title as against 
the lessor, and he introduced testimony, tending to show such 
tenancy. To rebut this proof, the defendant alleged that he 
was the tenant, not of his father, but of his brother, Solomon, 
the younger, and offered the deeds above mentioned, to show his 
brother Solomon’s title, together with testimony tending to show 
his tenancy under his said brother. The deeds and other testi- 
mony were objected to, but were, as we think, properly admit- 
ted by the Court, for the purpose indicated. The question of 
tenancy was certainly one of fact, which was to be ascertained 
before the rule of law, insisted upon by the lessors, could apply. 
The testimony introduced by the lessor, to show that the de- 
ferdant was the tenant of his father, could not conclude the de- 
fendant from introducing testimony to contradict it, and show 
that, in truth, he was not the tenant of his father, but of his 
brother. ‘The deeds were certainly admissible, to show that his 
brother had the prior and preferable title from his father, under 
whom both parties claimed. 

2. The witness had undoubtedly a right to speak of the con- 
tents of the note of $1200, without producing it, because he 
swore that he had paid it off, and destroyed it. RoBarps v. 
McLzay, 8 Ired. Rep. 522. 

3. The testimony proposed to be offered by the lessor of the 
plaintiff, to show that Solomon Earnhart, sr., with the view to 
defraud his creditors, executed deeds to his sons, as they succes- 
sively come of age, for different portions of his land, was inadmissi- 
ble, for the reason that it does not appear that, at the time 
when they were executed, he had any creditors to be defrauded, 
The bill of exceptions does not set forth a single debt whieh: 
Solomon Earnhart, the elder, owed at any time, except the one 
upon which the judgment and execution were obtained, under 
which the lessor — and it no where appears when that 
was contracted. ~ 
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We can see nothing, therefore, to show that the Court was 
wrong in rejecting the evidence. Being unable to find any er- 
ror in the record, we must affirm the judgment. 


Judgment affirmed. 


BARILDA ROYAL v. OBADIAH SPRINKLE. 


To make the acts and declarations of a person evidence against a party, upon 
the ground of his being an agent, such agency must be established by evi- 
dence, independent of such acts and declarations. 


Action of Trover for a wagon, tried before his Honor Judge 
CALDWELL, at the Spring Term, 1853, of Wilkes Superior 
Court. 

It appeared on the trial, that the plaintiff and defendant had 
some understanding about the ironing of a wagon for a certain 
quantity of bacon, and that the wagon and bacon were taken to 
the defendant’s smith shop, where the bacon was weighed and 
put into the defendant’s possession ; that some disagreement 
took place between the parties in relation to the work, and there- 
upon the wagon was taken home by the plaintiff, and the bacon 
left. A warrant was brought by plaintiff for the bacon, a judg- 
ment rendered, and an appeal prayed by defendant ; but, before 
the same was carried to Court, one Sturdevant went to the 
house of the plaintiff, taking with him the cart and oxen of de- 
fendant, and told plaintiff that Obadiah said, if he would send 
over the wagon, it should be ironed for the bacon. ‘This testi- 
mony was objected to, but received by the Court, for which de- 
fendant excepted. The wagon was ironed, but refused to be de* 
livered on demand, upon the ground, as defendant contended, 
that she was first to deliver him the judgment for the bacon. 
There was much other evidence in the case, but it is not mate- 
rial to be stated, as the only question raised for the determina- 
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tion of this Court, was, whether any sufficient agency had been 
established as to Sturdevant, so as to render his declarations 
‘admissible. 

Verdict for plaintiff; motion for a new trial, for the matter 
excepted to; motion overruled ; judgment and appeal. 


Mitchell, for plaintiff. 
Boyden and H. C. Jones, for defendant. 


Nasu, C. J. The case states, that the only question referred 
to this Court is, whether there was evidence of the agency of 
one Sturdevant, so as to admit his declarations. The contro 
versy between the parties is as to the title of a wagon for the 
alleged coversion of which the action is brought. The witness 
Sturdevant was a workman in the shop of the defendant, and - 
came to the house of the plaintiff, driving an ox-cart belonging. 
to the defendant, and delivered to her the message stated in the 
ease. The reception of this testimony was opposed by the de- 
fendant, but received by the Court, upon the ground that there 
was evidence that, as Sturdevant acted as the agent of the de- 
fendant, what he st:ted or did within the scope of his authority, 
snd in the course uf its execution, bound his principai. Tut, te 
have this effect, and to make his act or declaration evidence, it 
must be proved by proper evidence, independent of such act or 
declarations, that he was the agent of him, he professes to repre- 
sent. If it were not so, any man might be bound to a contract 
te which he never had assented, by the acts and declarations of 
@ person he never had authorized to act for him. WILLIAMS v, 
Wiut1aMs, 6 Ired. Rep. 283; Monnrox v. Srurts, 9 Ired. Rep. 
49.. The evidence set forth in the exception does not show any 
agency whatever, and we are at a loss to see, under the rule, as 
to the proof of agency, upon what circumstance or testimony 
the opinion was founded. We are compelled to declare there 
was no such evidence, and that there is error. 


Judgment reversed, and @ venire de novo awarded. 
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‘ALEXANDER DUCKWORTH v. DAVID WALKER. 


The want of castration in.a male mule does not meet the allegation of unsound- 
ness. 

Where 2 male mule, which has the usual developments in the scrotum, is sold at 
public auction, the maxim of caveat emptor applies to the claim ot damages for 
unsoundness in respect of the animal’s being not castrated. * 


ActIon in the case for a Deceit in the sale of a mule, tried 
before his Honor Judge Dick at the Spring Term, 1854, of 
Burke Superior Court. 

The defendant offered for sale, at public auction, a male mule, 
which had not been castrated, but which had the usual visible 
developments in the scrotum. While the mule was being cried 
by the auctioneer, the plaintiff came up and proposed to give 
seventy five dollars for the animal if he was sound; to which the 
defendant replied that the mule was sound. The trade was 
thereupon concluded ; the plaintiff paid the seventy-five dol- 
lars to, the defendant, and had the mule .sent to a stable 
which he designated. A few hours afterwards, the plaintiff ac- 
costed the defendant and informed him that he had discovered, 
since the sale, that the mule was not gelded ; that he had no idea 
he was purchasing a stud mule, and was cheated. To this 
the defendant replied that he suppposed everybody knew the 
quality of the animal in this particular, but offered to take back 
the mule and refurid to the plaintiff the money he had received. 
This the plaintiff refused to do, saying he never made a child’s 
bargain, but was willing to forego his right to sue, if the defen- 
dant would pay him five dollars, which, he said, would cover the 
risk of the necessary operation of gelding. The defendant re- 
jected this proposition, and accordingly the plaintiff brought his 
suit. 

His honor charged the jury “ that the fact of tae mule’s being a 
stud, and not castrated, would not inlaw amount to unsoundness ; 
and that the evidence, if believed, showed that the mule was an 
entire animal, and such certainly did not make him unsound,” 
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and charged further that even if the law was otherwise, the 
plaintiff would not have a right to recover, because the unsound- 
ness alledged was one of those apparent defects to which the 
doctrine of caveat emptor applies. 

Under these instructions, the jury rendered a verdict for the 
defendant. 

Motion for a venire de novo. Rule discharged ; Judgment 
and appeal to the Supreme Court. 


Avery, and Gaither, for the plaintiff. 
Bynum, for the defendant. 


Battxs, J. We cannot conceive of any principle upon which 
the decision of his Honor can be impugned. The plaintiff's 
eounsel acknowledge that they have been unable to find any au- 
thority opposed to it, and we should require a very direct and 
strong one against it, before we could feel ourselves at liberty to 
overrule it. The mule was in good health, and was possessed of 
all the parts, with which nature had endowed him, and therefore, 
was sound in law as well as in fact. But if the want of castra- 
tion could be deemed unsoundness, “the usual visible develop- 
ments on the scrotum” which the plaintiff might have seen, had 
he looked as well before as after the sale, were sufficient to have 
admonished him, “caveat emptor.” The jury were properly 
instructed, and the judgment upon their verdict, in favor of the 
defendant, must be affirmed. 

- Pep CurnraM. Judgment affirmed. 


STATE v. ROBERT SHERRILL, 


‘An indictment charging the defendant with going into a religious congregation 
engaged in actual service and then and there exhibiting himself drunk, and by 
cursing and swearing with a loud voice, and by making indecent gestures and 
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grimaces, disturbing them, is not sustained by proving that he disturbed them 
by striking the meeting house, on the outside, with a stick. - 


Indictment for disturbing a religious congregation, tried before 
his honor, Judge Dick, at the Fall Term, 1853, of Catawba Sa- 
perior Court. 

The facts of the case sufficiently appear from the opinion of 
the Court. 


Attorney General for the State. 
Guion, for the defendant. 


Nasu, C. J. The indictment charges that while the congrega- 
tion of Olivet Church were engaged in religious worship, the 
defendant “unlawfully, willingly and of purpose, maliciously 
and contemptuously, did come into the congregation aforesaid 
during divine service, actually going on as aforesaid, and did 
then and there willingly and of purpose, &c., disquiet and dis- 
turb said eongregation, by then and there exhibiting himself 
drunk, and by then ‘and there cursing and swearing with a loud 
voice, and also by talking with a loud voice, and also by making 
unusual gestures and grimaces.”” The several facts charged 
upon the defendant, certainly amount to an indictable offence, 
but, unfortunately, the evidence sustains no one of them. The 
case states that the defeftdant was not within the meeting-house 
during the meeting, and that the only noise, which disturbed the 
congregation, was the one made by the defendant, striking with 
a stick against the outside of the house. The State did not 
rest its charge against the defendant, by averring that, by loud 
and unusual noises, he had disquieted the congregation ; in which 
case, any such noises, however made, with a view to such dis- 
turbance, and attended with that effect, would have sustained 
the indictment ; but it has particularized when the acts were 
done, and what they were. It was the duty of the State. to 
have given evidence of some one of them. Certainty, in stating 
the facts constituting the offence, is required in every indigt- 
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ment, but not absolute.certainty ; and if the offence is stated 
with more particularity than is required, it must be proved as 
laid; any material variance will be fatal. Arch. Pl. and Ev. 
45,98. Rex v. Dowrry, 5 T. R. 311, 17. In the case of 
Strate v. Cowan, 7 Ired. Rep. 239, his Honor Judge Rurrim, 
in commenting upon an opinion of ‘Lord Hatz on this subject, 
says: “Fairness to the prisoner, and all legal analogy, require 
that, when the offence is laid in one of those ways, (where the 
statute, under which the prisoner was charged, described the of- 
fence as taking place in two ways,) it ought to be proved as laid, 
and not in the other mode.” This principle, we think, governs 
this case. It was not neeessary that the indictment should have 
located the misconduct of the defendant in the house; the un- 
usual noise, if made for the purpose, and with the intent to dis- 
turb the congregation, was as much a violation of the peace and 
of the law, when made outside the house, as when made within 
it. It is true, it was the noise which, in this case, constituted 
the, offence, and if so charged, it would have been sufficient; 
but the State has charged how the noise was made, and where ; 
and it must be held to the proof of it, as laid. 


There must be a ventre de novo. 


@WILLIAM JOHNSTON yv. JAMES C. RUDESILL, £7 AL. 


Evidence. Damages. 


THIS was a petition to recover damages for an injury to the 
plaintiff's saw mill, caused by the defendant's erecting a dam for 
a mill below, over the same stream, and thereby ponding the 
water back on the wheels of the plaintiff’s mill. The suit was 
commenced in Gaston County, and removed to Mecklenburg, 
where it was tried at the Fall Term of 1853, before his Honor 


Judge Dick, 
On the trial, it was admitted that the plaintiff was entitled to 
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recover, and the only question was the amount of the damages. 
For the purpose of affecting the question of damages, the de- 
fendant offered one Ramsour, a Millwright, as a witness, and 
proposed to ask him “if he could not, with an expenditure of 
five hundred dollars, take the site of the plaintiff's saw mill, ob- 
structed as it was, and put a saw mill, which would saw one 
thousand feet per day,” it having been proved before, that when 
unobstructed, the plaintiff could saw only about four handred 
feet per day. The question was excepted to by the plaintiff, and 
rejected by the Court, After a verdict for the plaintiff, a mo- 
tion for a new trial was made, for error in rejecting this testi- 
mony, which was refused, and a judgment given, from which the 
defendant appealed. 


Boyden, for plaintiff. 
Guion, Wilson, and Bynum, for defendant. 


BattneE, J. We cannot conceive of any principle upon which 
the testimony offered by the defendant, and rejected by the 
Court, was admissible for any legitimate purpose, in ascertainiig 
the amount of damages to which the plaintiff is entitled. The 
plaintiff certainly was not bound to make the improvements in 
his Saw Mill, suggested by the question which the defendant pro- 
posed to put to his witness, Ramsour. And because he declined 
to erect a more costly, though it might be a more profitable es- 
tablishment, he did not forfeit his right to recover the actual 
damages which he had sustained in his more humble mill by the 
wrongful act of the defendants. 


The judgment must be affirmed. 
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EB. H. GRANT ET. AL. EXECUTORS v. J. A. REID FT. AL. ADM’R. 


In an action at !aw, upon a negotiable paper alleged to be lost, the loss cannog 
be proved by the oath of the plaintiff. His affidavit is not admissible to 
prove that he had not negotiated the paper, nor for any other purpose, but, 
in Courts of Equity, to give jurisdiction ; and in both Courts, to let in secon- 


dary testimony . 
@Cuavncy v. Batpwin, Jones’ Rep. 78, cited and approved.) 

Action of Debt, tried before his Honor Judge Dick, at the 
Spring Term, 1854, of McDowell Superior Court. 
' ‘The suit was commenced originally by a warrant before a 
Justice of the Peace, by the plaintiff’s testator, and came up 
by successive appeals to this Court. On the trial before the 
Justice of the Peace, the plaintiff’s testator made the follow- 
ing affidavit : 


“ William Grant maketh oath, that John Reel, late of Mc- 
Dowell county, was indebted to him in the sum of forty dollars ; 
that, on the 5th day of May, 1848, he, the said Reel, executed 
his note to affiant, due one day after date, for forty dollars, as 
evidence of said indebtedness. Affiant swears that the note has 
been mislaid or lost.” 


He also swore, in another affidavit, “that the note had not 
been negotiated or assigned by him, but was justly owing to 
fiim by the defendants.” These affidavits were offered on the 
trial in the Superior Court, and objected to by the defendant, 
but received by the Court, subject to the question reserved. 

The plaintiff ’s intestate having died, and the present plaintiffs, 
bis executors, having, in the mean time, been made parties, they 
made the further affidavit, “that they had made diligent search 
for the note, and could not find it,” which was also objected to, 
but received by the Court, on the terms above stated. Upon 
this and other evidence, the cause was submitted to the jury, 
under an agreement that the questions above stated should be 
reserved for his Honor’s consideration, with leave to set aside 
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tne verdict and enter a non-suit, if rendered for the plaintiffs. 
The jury found the verdict for the plaintiffs. 

Afterwards, his Honor, having considered the questions re- 
served, and being of opinion with the defendants, ordered the 
verdict to be set aside, and a non-suit of the plaintiffs entered. 
From which judgment the plaintiffs appealed to this Court. 


Bynum and Davis, for plaintiffs. 
Avery, for defendants. 


Battie, J. We are informed by the counsel for the plaintiffs, 
that this appeal was taken before the case of CHAUNCY v. BALD- 
WIN, decided at the last December Term, (see ante. 78,) was 
reported. We think that the present case is substantially the 
same with that, and must be governed by it. The affidavit of 
the plaintiffs’ testator, that the note sued on had not been as- 
signed nor negotiated by him, was inadmissible as testimony, 
and cannot therefore make any difference. The loss or destruc- 
tion of a note or bond, is the only fact which the party’s own 
affidavit is admissible. to prove, and that only for the purpose of 
giving jurisdiction to the Court of Equity, and of admitting 
secondary evidence of the contents of the note or bond, in the 
Courts either of law or equity. 


Judgment affirmed. 


JOUN P. HOUSTON, SURVIVING PARTNER, v. ROBERT SIM P 
' SON. 


A bailee who has hired a horse for a year, has such an interest as may be sold 
by execution, 

The officer who sells such an interest, but makes a bill of sale fer the property 
absolutely, does not thereby subject himself to an act.on; his act passes the 
particntar interest of the bailee, and is void as to the remainder. 
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‘Action of Trover, for the conversion of a mule, with a count in 
ease, tried at the Spring Term, 1854, of Union Superior Court, 
his Honor, Judge Serre, presiding. 

The mule in question had been bought in South Carolina, in 
December, 1850, by one James M. Houston, who returned with 
the animal, and sold it to the plaintiffs for seventy-five dollars, 
and by way of payment, reccived a credit for that amount on the 
books of the plaintiffsy who were merehants. At the same time, 
it was stipulated and agreed that J. M. Houston was to have the 
mule for twelve months, ata dollar a month. An execution was 
put into the hands of the defendant, (who was a constable,) in 
April, 1851, under which he levied upon the mule in question as 
the property of James M. Houston made sale and conveyed it 
by a bill of sale to the purchaser, ‘out and out.” 

The mule was in the neighborhood when the writ was sued 
eut, never having been taken away. 

His Honor charged the jury that the plaintiff could not reco 
ver in the count for Trover, for that he had not the right of im- 
mediate possession, when the suit was brought. But, inasmuch 
as the defendant had made a bill of sale for the absolute proper. 
ty in the mule, he was entitled to recover on the count in case. 

Under these instructions, the jury found a verdict for the 
plaintiff, and the defendant appealed. 


Osborne; for plaintiff. 
Bynum, and Wilson, for defendant. 


Pearson, J. There is error in his Honor’s charge. The 
countin Trover is abandoned. The only question arises under 
the second count, which is incase, upon the special circum- 
stances. The jury were instructed that if they believed the ti- 
tle of the mule was in the plaintiff, they were, upon that count, 
entitled to a verdict, inasmuch as the defendant had made an ab- 
solute sale of the mule during the continuance of the particular 
estate. The animal in question had belonged to one Houston, 
who, being indebted to the plaintiffs, sold him to them, in 
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discharge of their claim. Immediately after the sale, Hous- 
ton hired the mule from the-plaintiff for one year, giving a dol- 
lar a month. Before the expiration of the year, a justice’s 
judgment was obtained against Houston, and the execution be- 
ing levied on the mule, he was sold absolutely. The interest 
which Houston had, though but fora year, as a bailee for hire, 
was such an interest as could be sold under execution, and the pur- 
chaser could acquire, by virtue of the sale, per se, nothing but the 
interest which was in the debtor Houston, and after the expiration 
ef the time for which Houston had hired the animal, the right 
of possession reverted to the plaintiff. The defendant had a 
right to levy on the mule, and sell the interest which Henderson 
had in it, and though his bill of sale was for the animal abso- 
lutely, its legal effect was to pass only the debtor's interest. It 
deprived the plaintiff of no right which he possessed, and did 
him no injury whatever; his right to the mule remained to him 
precisely as if there had been no sale by the defendant. 

The case stated that the mule had not been taken out of the 
county, but is still in the neighborhood. 


Judgment reversed, and venire de novo awarded. 


B. J. EARLE, TO THE USE OF F. A. WEAVER vy. ROBERT 
DOBSON ET AL. 


A judgment on a ca. sa. bond, payable to one having theuse in the judgment, 
in favor of the plaintiff in the judgment, although taken by default, is erro- 
neous, and may be set aside on motion, though such motion is made on a day 


subsequent to its rendition. 
(Wituiams v. Bryan, 11 Ire. Rep. 613, cited and approved.) 


THs was a motion before his Honor Judge Dick, at the 
Spring Term, 1854, of Rutherford Superior Court, to set aside 
a judgment. 











616 {N THE SUPREME COURT. 





Earle v. Dobson. 


—— 





The defendant had been arrested by virtue of ‘a ca. aa. issued 
by a magistrate of Rutherford county, upon a judgment in favor 
of B. J. Earle, to the use of F. A. Weaver, and, in order to be 
discharged from custody, gave the following bond : 


“State or Norta CAROLINA, \ 
Rutherford County. 

“‘ Know all men by these presents, that I, Robert Dobson, am 
held and firmly bound to F. A. Weaver, in the sum, &c. 

‘The condition of the above obligation is such, that, if Ro 
bert Dobson shall appear at the Spring Term of Superior Court 
at Rutherfordton, in 1854, then to be ‘nall and void; otherwise, 
to’ be in in full foree. March 4th, 1854.” 

(Signed by defendant and his sureties, with their seals.) 


At this term of the Court, the defendant failing to appear, on 
being called, judgment was rendered in favor of the plaintiff B. 
. J. Earle, to the use of F. A. Weaver, against the defendant 
and his sureties, for the penalty of the bond, to be discharged, 
&e., on the payment of the judgment and costs, 

On the next day of the term, without the defendant’s still 
having appeared, his counsel moved to set aside the judgment, 
which was refused by the Court, and the defendant appealed to 
this Court. 


Avery and Gaither, for the plaintiff. 
J. Bazter, for the defendant. 


Battte, J. The defendants counsel has urged several objee- 
tions against the judgment entered in favor ot the plaintiff, of 
Which it is necessary that we should notice one only, as that is 
decisive of the case. The bond, taken by the officer from the 
defendant, in the execution, was made payable to F. A. Weaver 
instead of B. J. Earle, the plaintiff therein, and yet the judg- 
ment was entered upon that bond in favor of the plaintiff, who 
Was no party to it. This was clearly erroneous, as was expres@- 
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ly decided in the case of Wriiiams v. Bryan, 11 Ired. Rep. 
613, and the judgment ought to.have been set aside upon the 
defendant’s motion, though made the day after defendant Dob- 
son had been called and failed. The cases of Pacr v. WIN- 
NINGHAM, 1 Dev. and Bat. Rep. 113; Doppin v. GasTER, 4 
Ire. Rep. 71, and Warts v. Borie, 4 Ired. 331, referred to by 
the plaintiff ’s counsel, show, indeed, that the debtor cannot, after 
failing to appear, adduce any matter of fact, by way of defence, 
nor take any objections to the previous proceedings; but that is 
where the bond is properly taken, payable to the plaintiff.in the 
execution. ‘The case (as was said in Williams and Bryan) 
may be likened to a default in an action of debt, in which the 
declaration states a bond to A., without deriving any title from 
A. to the plaintiff, upon which certainly it would be erroneous 
to give judgment against the defendant, though in default. 
Here the creditor’s own case, the bond, upon its face, showed 
that Williams (the plaintiff ) could not have judgment upon it 
in any form of proceeding, whether by action or motion. The 
default admits the whole case stated in the declaration, in the 
one case, or in the bond, in the other; but it admits no more, 
and dves not authorise a judgment on the bond, in favor of any 
person but the obligee.”’ 

The judgment, therefore, in favor of. the plaintiff Earle, on a 
bond payable to Weaver, was erroneous, and ought to have been 
reversed. 

Judgment reversed. 


DOE ON THE DEMISE OF ROBERT SIMPSON, v. WILLIAM HY- 
ATT. 


A possession of a field, for more than twenty years, will create the presumption 
ofa grant, for that much, at least, of the tracton whichit is situated. 

The question of “ color of title, and known and visible boundaries” arise under 
the act of 1791, and are not necessary to the presumption of a grant from length 


of time at common law. 
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Action of Ejectment, tried before his Honor, Judge Dick, at 
the Fall Term, 1853, of Mecklenburg Superior Court. 

The case stated many points of exception, and much of the 
testimony, but as there was error in the one instance stated be- 
low, and the opinion of the Court regards that alone, and fully 
recites the facts, it is deemed unnecessary to set forth more of 
the case sent up. 


Wilson, Bynum, and Craige, for plaintiffs. 
Boyden; and Osborne, for defendant. 


Pearson, J. The lessor derived title under Allen Chaney, 
who Was the son of one of the heirs at law of Henry Chaney, 
and the question is, was there evidence to be left to 2 jury of such 
® possession on the part of Henry Chaney, as would raise the 
presumption of a grant ?. One Helms swore that “ Henry Cha- 
ney had possession of the land for thirty or thirty-one years be- 
fore his death, and cleared and cultivated a field on. it; that 
Chaney bought the entry of Blount, who had the land for some 
years before.” Helms was then examined by the defendant's 
counsel as to what kind of a possession Henry Chaney had of 
said land? He replied “that Chaney cleared a field on it, and 
wore it out, but had never built on the land.’ This witness was 
then asked if he knew the boundaries of the land? He said he 
did not know all the boundaries; he only knew two_lines adjoin- 
ing his tract; that he never saw any other lines until four years 
ago, after the death of Henry Chaney, and after the commence- 
ment of this suit. Lines were then pointed out to him as the 
lines of the tract, but by whom made, or when made, not known.” 

The Court remarked to the plaintiff's counsel that “ taking 
all that Helms stated to be true, it did not make out such a 
claim and possession for thirty years, under known and visible 
boundaries, by Henry Chaney, or by Blount and Chaney, as 
would in law raise the presumption of a grant to Henry Cha- 
ney.” The plaintiff submitted to a nonsuit and appealed. 

The presumption of a grant may be raised in two modes, e. i., 
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under the act of 1791, by a continual possession for twenty-one 
years, with color of title, under known and visible boundaries ; 
likewise at common law, by a possession of thirty years, Rusu v. 
EarnuArt, 10 Ired. Rep. 516. “The presumption of a grant 
from long possession, is not based upon the idea that one actual- 
ly issued, but because public policy and the quieting of titles 
make it necessary to act upon that presumption. It is the duty 
of the Court to instruct the jury, when land has been for a long 
time treated and enjoyed as private property, to presume ~ 
that the State has parted with its title.” “A grant is to be pre- 
sumed from long possession, not because the jury believe, as a 
fact, that one issued, but because there is no proof that one did 
not issue.” 

His Honor seems to have fallen into error by confounding 
these two modes. Put the act of 1791 out of consideration, then 
the question of “ color of title,” and “known and visible boun- 
daries” do not complicate the case; and so far as the field is 
concerned, (which is enough to enable the plaintiff to’ recover) 
the question is narrowed to this: was there evidence from which 
the jury might infer a possession of thirty years by Henry Cha- 
ney? Upon his examination in chief, Helms swore “ Chaney 
had possession of the land for thirty or thirty-one years, and 
cleared and cultivated a field on it.” This is direct testimony of 
the fact ; is it explained away, so as to amount to nothing, by 
his saying on cross examination “ that Chaney cleared a field on 
it, and wore it out, but never lived on it?” Wesuppose that the 
lat er circumstances could have had no effect, for certainly 
aman can have thirty years possession of land without living on 
it, if he kept it in cultivation during that time; and in regard 
to wearing out the field, it was forthe jury to say whether he 
intended-to be understood as explaining away what he had said 
about thirty years’ possession; there isno legal presumption 
that a field must, of necessity, be worn out and its possession 
abandoned within a less time than thirty years. So this ex- 
planation was not, of necessity, inconsistent with his direct tes- 
timony as to the possession for thirty or thirty-one years. 


Judgment reversed, and a venire de novo. 
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CLAIBORNE J. SHARPE v. ROBERT T. CAMPBELL. 


Where a testator had put certain slaves into the possession of his son inlaw 
and daughter A.;as he had done tewards several other of his children, and 
shows by other provisions of his will, a general intention to confirm such 
possessions as gifts, and adds a qualification as to the gift to A. and hee hus- 
band, to subject their legacy to the payment of a debt to him, due by the 
son in law, if the debt was not paid within a certain time, and the debt is 
paid within the time, such gift will be established, according to the general 

‘intention thus expressed. 


Action of Detinue for a negro slave named Susan, tried be- 
fore his Honor Judge Dick, at the Fall Term, 1853, of Iredell 
Superior Court. 

The plaintiff is the administrator of Asenith Sharpe, (one of 
the daughters of Elihu S. King,) who had intermarried with 
one Ezra A. Sharpe, and died within three years before this 
suit was brought. In 1826, her father, without writing, had 
put into the possession of Mrs. Sharpe and her husband, a 
negro woman named Violet, who, before the death of the father, 
E. S. King, had borne two children, named Amanda and Susan. 
The sole question in the case, is, whether the plaintiff’s intes- 
tate acquired a title to the slave Susan, under the will of Elihu 
§. King; and the clauses of the said will, relating to this. ques- 
tion, are as follows, After various other bequests to his wife 
Elly, the testator proceeds: “ Also, the entire and absolute dis- 
-posal of a note of hand, which I hold on Ezra A. Sharpe 
and Joel B. King, for the sum of $800, with interest thereon, 
which note, if not paid in four years from this date, it is my 
wish that my executor shall proceed to have two negroes, the 
children of Violet, Amanda and Susan, now in the possession of 
E. A. Sharpe and wife, valued by disinterested men, and the 
amount of the valuation of said negroes, Susan and Amanda, 
placed as a credit on the said note, and the said negroes to be 
taken and held by my executors, and disposed of as hereafter 
directed. To my beloved daughter Asenith, wife of E. A, 
Sharpe, I confirm such property of every kind, as I have before 
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given her, and also the use and labor of my negro woman Violet, 
and the use of her daughter Amanda, provided they choose to 
keep her (Amanda) at the valuation placed upon her, which 
negro Violet, and daughter Amanda, I leave in trust with my 
executors, for the purpose that they shall give the labor of the 
said negroes, Violet and Amanda, and their increase, to the 
said Asenith Sharpe, and her heirs forever.” 

And, after other irrelevant provisions, the will contains the 
following : 

“To my beloved daughter, Sarah White, wife of Joseph 
White, I confirm such property of every kind that I have here. 
tofore given her, together with my negro woman Dina and her 
children, John Wesley, Lavina and Henry, and their issue, to 
her and her heirs forever.” 

“To my beloved son, Richard Franklin King, I give and 
confirm all the property I have heretofore given him, including 
the tract of land he lives-on, and my negro boy Lewis, to him 
and his heirs forever.” 

Then, after several other clauses, not bearing on this ques- 
tion, comes the following : 

“To my beloved daughter Mary King, I give and bequeath 
one negro girl named Susan, (child of Violet, who is now in the 
possession of my daughter Asenith Sharpe ;) one. horse beast, 
saddle and bridle, worth one hundred..........% Also, two 
hundred dollars in money, to be paid out of my estate, if she 
fails to get the negro girl above named; but, if she gets the 
said negro girl, this bequest of two hundred dollars is not to-be 
paid to her and her heirs forever.” 

The note of $800 was paid within the four years from the 
date of the will. The slaves Violet, Amanda and Susan re- 
mained in the possession of E. A. Sharpe and wife, for two 
years after the death of the testator, and, at the end of that 
time, were taken possession of by the executor, and the girl 
Susan was delivered to the defendant Campbell, who in the 
mean time had intermarried with Mary King above mentioned, 
and they have had possession of said slave, since the year 1846, 
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up to the bringing of this suit. It was insisted that, under a 
proper construction of this will, the plaintiff had no title to the 
slave in question. 

A verdict was rendered for the plaintiff, by consent, subject 
to the opinion of the Court, upon the question reserved, and 
afterwards, upon consideration of the question, the Court being 
of opinion with the defendants, set aside the verdict, and enter- 
ed a nonsuit, from which judgment plaintiff appealed. 


Boyden, for plaintiff. 
Mitchell, for defendant. 


Pearson, J. We concur with his Honor, that the plaintiff 
failed to show title in his intestate, to the slave sued fot; conse- 
quently, that the action could not be maintained. 

The intestate claimed the slave under the will of her father, 
Elihu King, and the case depends upon its construction. In re- 
gard to this, we have some difficulty. A prominent intention on 
the part of the testator was to confirm the gift of all the pro- 
perty, including the slaves that he had, from time to time, put 
into possession of his several children; but, in reference to the 
slaves that he had put into the possession of his daughter 
Asenith, (the plaintiff’s intestate, and the wife of Sharpe,) he 
intended to annex a qualification, so as_to subject the two chil- 
dren of the negro woman Violet (Amanda and Susan) to the 
payment of a note of $800 that Sharpe owed him, and, in at- 
tempting to do so, he has suffered the one idea to become invol- 
"ved in the other, which produces the confusion. We think, 
however, that it is sufficiently apparent, that, in the event that 
Sharpe paid off the debt, (for which purpose he was allowed 
four years,) the gift of the slaves to his wife was confirmed, 
and was to remain undisturbed in like manner, as the gifts to 
the other children; and it was only in the event that Sharpe 
failed to pay the debt, that Amanda and Susan were to be valued, 

and their valuation put as a credit on the note, which was all 
the benefit he expected Sharpe to take; and the negro woman 
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and her child Amanda, were to vest in the executors, for the 
purpose of aiding Mrs. Sharp, and in trust to let her have the 
use an't profits, and then for her heirs; but the girl Susan was, 
in that event, taken away from Mrs. Sharpe, and given to his 
daughter Mary, with a proviso, that, if she failed to get Susan, 
she was to have $200 in her stead; and the way in which it 
was expected she might fail, was obviously by the fact of the 
gift to Mrs. Sharpe becoming confirmed and unqualified by 
Sharpe's paying the debt within the time allowed. 

This he did; so the gift to his wife stood confirmed, and the 
contingent provisions never took effect. The result is, that up- 
on the payment of the money, the gift to his wife became abso- 
lute, and the property vested in Sharp, the husband. Mrs. 
Sharpe, therefore, had no title, nor has her administrator any. 


Judgment affirmed. 


ALEXANDER FOX v. WILLIAM R. KEITIL. 


Where there are several countsin a declaration for distinct causes of action, 
and the plaintiff ab widons ons of the counts in the progcess of the trial, and 
obtains a verd.ct on the other counts, the Court, on motion of the other side, 
ought to give instructions to the Clerk not to tax the defendant for the atten- 
dance of the witnesses summoned to sustain the abandoned count. 


Action on the case for slanderous words, tried before his 
Honor Judge CaLDWELL, at the Fall Term, 1853, of Buncombe 
Superior Court. 

The declaration contained severa} counts, one for charging the 
plaintiff ,with stealing a horse and a blowing horn; and two 
others, for charging him with distinct perjuries, growing out of 
other matter. ‘The evidence showed that the defendant, in 
speaking the words alleged in the first count, accompanied them 
_ with a See, which showed clearly that they only imput- 
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ed to the plaintiff a breach of a bailment, and his Honor inti- 
mated to the counsel for the plaintiff, who last addressed the 
jury his opinion, that the count could not be sustained, and 
thereupon it was abandoned. The other counts were then relied 
on, and the jury returned a verdict for the plaintiff upon them. 
The defendant’s counsel moved the Court to instruct the 
elerk in t!ie taxation of costs, toexcluds from the bill of costs, 
the attendance of the witnesses summoned to sustain the first 
count. This the Court declined to do, but gave judgment for 
‘the plaintiff for the costs upon all the counts in the declaration, 
from which judgment the defendant appealed to this Court. 


N. W. Woodfin and J. W. Woodfin, for plaintiff. 
Williams, for defendant. 


Nasu, C. J. The subject of cost is, in this State, regulated 
by the act of 1836, ch. 31. The common law gave no costs to 
either party. By the 79th section of the above statute, tho 
party, in whose favor judgment is given, shall recover full costs, 
and it is under this section that the plaintiff resists the motion 
for a retaxation «f the bill of costs. The declaration in the 
case contained three counts. Upon an intimation of the pre 
siding Judge, that the first count could not be maintained, it 
was abandoned, and the cause put to the jury on the :econd 
and third counts, upon which a verdict was rendered for the 
plaintiff, and a judgment given. A motion was made on the 
part of the defendant, for instructions to the clerk not to tax 
against him the witnesses of the plaintiff, summoned on the first 
~eount. This was refused Ly the Court. In this there was error. 
The defendant is not bound under the statute to pay them. 
Every count in a declaration is in the nature of a seperate 
@eclaration, and, to be in itself good and available,-must con- 
tain matter sufficient on which to charge the defendant, and 
must be sustained by competent testimony; and all the counts 
“but one may be stricken out without injury to the plaintiff’s ac- 
tion. When, therefore, in this case the first count was aban- 
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doned by the plaintiff, is was, as to the declaration, precisely as 
if it had never been inserted, and constituted no part of his 
case. The plaintiff was bound to know whether the facts em- 
braced in the first count, laid the foundation of a legal claim 
against the defendant: if they did not, the witnesses to prove 
them were not necessary to his case. Nothing is more usual 
in the trial of a cause, when a witness proves nothing, than to 
note him as not to be taxed against the adverse party. The 
law of costs would otherwise be intolerable, and it would be in 
the power of a malicious man, by joining with a just and legal 
claim, others that were unfounded, to overwhelm his adversary 
under a lead of costs. 

The opinion in Costin y. Baxter, 7 Ire. 111, does not con- 
flict with our opinion in this. In that case, the declaration con- 
tained three counts, and on the trial, the plaintiff offered no 
evidence upon two of them, and was permitted to enter a ndl, 
pros. as to them, and recovered a verdict upon the third, and 
had his judgment for the amount awarded him by the jury, and 
fur his costs. The defendant had summoned witnesses to de- 
fend him upon the withdrawn counts, and moved the Court for 
a judgment against the plaintiff for the amount of their atten- 
dance. This Court affirmed the judgment below, in refusing 
the motion, upon the ground that the act of 1836, ch. 31, sec. 
79, provides for no division of costs between the parties plain- 
tiff and defendant in any case. The case of Costin and. Bax- 
ter is, however, a direct authority in support of our opinion 
here. It is stated in that case, that the plaintiff was not en- 
titled to tax against the defendant his costs upon the expunged 
count, and, in stating what are the full costs of the successful 
party, his Honor Judge Rurrin says: “The Court. frequently 
refuses to allow sums claimed by the successful party, as if he 
had summoned more witnesses to a single fact than is allowed 
by the act of 1783, or summoned witnesses to an irrelevant 
matter.” ; 

The judgment is erroneous in allowing full costs, and to that 
extent is reversed, and judgment that the plaintiff recover the 
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damages assessed by the jury, with costs, to be taxed by the 
elerk, with instructions not to tax against the defendant the at- 
tendance of the witnesses summoned by the. plaintiff upon his 
first count; and, for the purpose of having judgment entered 
in accordance with this opinion, it will be certified to the Supe- 
rior Court of Buncombe county. Ilarriss v. Leg, ante. 225. 
“The cost of this Court will be paid by the plaintiff. 


Judgment reversed. 


STATE +. WILLIAM B. MARCI. 


A witness, on a cross-examination, in order to discredit him, may be asked if 
he had not committed perjury in the State of Georgia. 

Where there are two counts in a bill of indictment, and evidence of two corres- 
ponding offences proved, the Court will not order the Solicitor to select one of 
the offences and abandon the other. 


T1118 was an indictment for an assault and battery, and false 
imprisonment, tried before his Honor Judge Dick, at the Fall 
Term, 1853, of Rowan Superior Court. 

There were two counts in the bill of indictment, one for 
assau!t and false imprisonment, and the other for an assault and 
battery. On the trial, a series of violence, by words and ges- 
tures, several amounting to assaults and two or three of them to 
batteries, were proved. During the progress of this series, the 
defendant went off to his room, in the village where it occurred, 
and immediately returned and renewed his violent treatment of 
the prosecutor. Upon this state of the case, the defendant's 
counsel insisted that there were two distinct offences proved, and 
moved the Court that the State’s counsel should be compelled 
to select which offence he would go for, and should be confined 
to that, but the Court refused so to order, to which defendant's 
counsel excepted. 
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In onder to discredit Hall, the State's witness, he was asked 
if he had not committed wilful and corrupt perjury in Georgia, 
by swearing that he had not brought negroes into the State, 
and the defendant's counsel admitted that the question was in 
no wise pertinent to the issue, except to discredit the witness. 
The Court decided that this question was not a proper, one, and 
the answer was withheld, to which defendant’s counsel again ex- 
cepted. 

Under the instruction of the Court, the jury found the defen- 
dant guilty. 

Motion for a venire de novo, for the causes of exception above 
ect forth ; rule discharged ; judgment and appeal. 


Attorney General, for the State. 

Craiye, for the defendant. 

Batrxe, J. The first exception taken by the defendant to the 
propriety of his conviction, cannot be sustained. The twe 
counts in the indictment were very properly inserted, and it 
would have been strange had the Court been bound, upon the 
defendant's motion, to have had one of them stricken out, or 
what was the same in effect, to have compelled the Solicitor to 
confine his testimony to one of them only. The other excep- 
tion is well founded, as the question, which the defendant's coun- 
sel, upon the cross-examination, proposed to ask the witness, 
Hall, was admissible within the rule of practice established by 
the cases of Srare v. Parrerson, 2 Ired. 346, and Stare v. 
Garrett, Busb. Rep. 357. The object was, as the counsel 
stated, to discredit the witness, either by his admitting that ho 
had sworn falsely, or by his refusing to answer, and, in tiat 
view, the question certainly was not inclevant; for the ered. bility 
of a witness, whose testimony is material to the issue on trial, 
ean never be immaterial or irrelevant. If the witness had been 
asked, whether he had or had not committed perjury, in swear- 
ing to an affidavit, in this State, he certainly would have been 
protected frem answering what might have exposed him to a 
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criminal prosecution in our Courts, and, in such a case, we are 
inclined to think that the question cvght not to be allowed to be 
put at all. But our Cowts, in a¢ministering justice amor g their 
suitors will not notice the criminal laws of another State or 
a so far as to protect a witness fivm being asked whether 
he had not violated them. We me of the opinion, therefore, 
that the question was improperly ruled out, and that the defen- 
daut is entitled to the benefit of ancthcr trial. This opinion 
will be certified to the Superior Court of law for the county of 
Rowan, to the end that the judgment may be reversed, and » 
venire de novo awarded. 
Judgment reversed. 


SARAI TAYLUR +. WILLIAMSON TAYLOR. 


In suits for divorce or for alimony, brought Ly the wife, under the act of 1852, 
ch. 53, after the prel.minary adjud.cat.on, e. i. that the petition ia fil to be en- 
tertained, whch is made ing-very care, before such a su.t can be carricd on, 
it is the duvy of the Court, without ccus.der.ug the merits of the case, to make 
a ren-onels allowance of al mory for the wile 247 Cente fee, end i, upon Do 


tion, such allowance is retuscad, the wiie can appeal to this Court. 


ArrraL frem the deision of his Honor Judge Dick, on a mo- 
tion to grant the petitioner alimony pendoate Lite, iw a suit for 
alimony, heard at the Spring Term, 1254, of Rutherford Supe- 
Fier Court. 

The petition was filed at Spring Term, 1853, alleging viclent 
and abusive. treatment end oppression, on the part of the hus- 
band, and 2 final diiving of the petitioner from his house, and 
frequent refusals to let her return, and prays for alimony, &e. 

The answer of the husband was filed at the return term, and 
explic.tly denies all violence and ill treatment, and denies ex- 
pelling her frem his house, but attributed their dissension to the 
elstinate and violent temper of the wife. The cefendant also 
snswercd as to the amount of his property. 
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At Fall Term, 1855, the Court made an order, that the de- 
fendant pay twenty-five dollars into Court, to be applied to- 
wards the payment of petitioner's counsel, “ and all other mat- 
ters reserved with: ut prejudice.” 

At the Spring Term, 1°54, plaintiff's counsel moved for an 
allowance and alimony pendente lite, which his Honor pro forma 
refused to make, and thereapon the plaintiff, by permission of 
the Couri, appealed to this Court. 


Bynum, for the plaintiff. 
John Baxter, for the defendant. 


Pearson, J. In,ordinary proceedings, when the party gives 
@ prosecution bond, his suit is entertained and mesne process 
issues, as of course. But, in proceedings for a divorce, the 
party is. required to exhibit the petition to a Judge, who, upom 
consideration of the allegations, decides whether the petition is 
“fit to be entertained.”’ If he thinks it is not, he refuses the or- 
der, if he thinks it is, he grders that it may be filed, and process 
issue. 

This preliminary adjudication in regard to the sufficiency of 
the petition both as to furm and substance is required in all 
cases, and is not confined to those where the party secks to su@ 
in forma pauperis: it is derived from, and suggested by, the 
practice of the ecclesiastical Courts in England, where the same 
person who first passes upon the suffic.ency of the petition cone 
stitutes the tribunal before which it is finally disposed of. Thig 
precaution, like that requiring an oath that the cause of com- 
plaint has existed for more than six months, is deemed proper, 
jn consequence of the extreme delicacy of the relation of husband 
aud wife, which ought not to be assailed hastily—ought uot to be 
publicly assailed at all, unless the petition is first submitted to 
one competent to pass on its sufficiency, aecording to the party's 
own showing, because the mere fact of a public assault, although 
it slculd turn cut to Lave been made on insuflicient ground, 














530 . IN THE SUPREME COURT. 





Trylor vr, Tay lor. 





will, in most cases, canse a breach which cannot be easily re- 
paired. 

The fiat for entertaining the petition is taken, in all motions 
in the cause, until the final hearing, as presumptive, on prima 
faci@ evidence of the sufficiency of the petition in substanery 
and in form, and on tnis ground, the Court in England, when 
the petition is on the part of the wife, and there is no sugges- 
tion that she has a separate estate, make an allowance of “ali- 
mony pendente lite ;”’ e. i. something for the wife to live on dur- 
ing the controversy, as a matter of course. 

In Witson vy. Witson, 2 Dev. and Bat. 377, this Court held, 
that the power to grant “alimony pendente lite” did not exist 
in the Superior Courts, upon the ground that the jurisdiction 
in petitions for divorce being given by statute, “the power of 
the Court must be collected either from the express enactments, 
or from the general scope of these statutes,’ and that no power 
Gould be derived by inference, or from any analogy furnished by 
® coincidence of the provisions of the statutes, with the practice 
of the ecclesiastical Courts in England. 

By the act of 1852, ch. 53, it is provided, that where a peti- 
tion for divorce shall be filed by a wife, the Court shall have 
power, at the term to which process shall be returned, or at any 
term thereafter, to deeree such reasonable and sufficient alimony 
as, in the discretion of the Court, may be necessary for the sup- 
port of herself and family pending the suit, provided that the 
Court shail have power, at any time during the pendency of the 
auit, upon due notice and cause shown, to aiter such allowance, 
&s circumstances may require. 

The proper construction of this statute, makes it the duty of 
the Court, at the return term, or at any time when application 
is made, to xct upon the presumption of the sufficiency of the 
petition, arising from the fiat of the Judge by whom it is allow- 
ed to be filed, and to* decree, as alimony pendente lite, such an 
smount as, in the discretion of the Judge, may be reasonablo 
and sufficient. In doing so, the statute docs not contemplate 
that the Court is to look into the petition. For its sufficiency 
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has already been passed on. Nor is the answer to be taken into 
consideration, (except in reference to the amount of the allow- 
ance,) for it may not be in at the return term. The relative 
weight to which the petition and answer are entitled, if each is 
to show for itself, will depend upon whether the wife or husband 

can swear hardest. Beeause the merits cannot be decided upon, — 
until the Learing, so, as the same Judge, or one of the same 
competency, has passed on the petition, its sufficiency is to be 
assumed, ; 

Acecrdingly, it is held, (Earp y. Earp, Jones’ Eq. 120,) that 
the relief, as te alimony pendente lite. contemplated by the statute 
was an ammediate one, upon the ground that, after the petition 
was entertained, the wife was entitled to be supported out of the 
husband's estate during the controversy ; and that, when the 
Court made an allowance, there was no right of appeal, because 
the only question that could be brought up, would be in regard 
to the amount, which was a matter of discretion, and could be 
altered in the Court below at any time, and an appeal would 
defeat the purpose ; e. i. immediate relief. 

It was said in the argument, if there is no right of appeal, 
when the Court gives alimony, there can be none when tho 
Court refuses to give it. This isa non sequitur. Inthe former, 
the Court discharges its duty, and in the exereise of a power 
given in express words, makes an al’owance which, in its discre 
tion, is considered reasonable and sufficie t; and, for the rea- 
eons given above, this qt cstionof diseret’on cannot Le reviewed. 
In the latter, the Court mistakes the proper construction of the 
statute, and, in consequence theiecf, commits an error, not in a 
matter of discretion, Lut in a matter of law. The right to have 
such an error corrected comes very clearly within the provision 
of the statutes upon the subject of appeals. Suppose (as we 
tuke to Le the fact in this ease) the Judge to whom the applica- 
tion for alimony is made, instead of acting’ upon the prelimi- 
nary adjudication, that the petition is suflicient, considers it to 
be his duty to look into the petition, as also into the answer, and 
conceives the law to be, according to the course of a Court of 
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Equity, upon motions to dissolve injunctions, that the answer, 
so far as it is responsive to the petition, is to be taken as trucs 
and thereupon refuses to allow to the petitioner that which, un- 
der the statute, she is clearly entitled to, * of course’ there is 
an appeal to correct such an error. This opinion will be certi- 


fied. 


Per Curram. Decree below reversed. 


TIOKE’S EXR'S v. OBADIAH EDWARDS AND OTHERS. 


Upon a default or a nil dicit, on av action of debt, in a Justice’s judgment, the 
plaintiff is entitled to a final judgment, at the time when the default is made, 
and need not exeeute an inquiry before a jury. 


Scirz Factas to revive a judgment, tried before his Honor 
Judge CALDWELL, at the Fall Term, 1853, of Yaneey Superior 
Court. 

At the January Term, 1844, of Yancey County Court, a 
judgment was rendered by default, in favor of John Hoke, for 
the sum of $19.29, with interest, against defendants Obadiah 
Edwards, William Edwards, Samuel Fleming and A. Hampton, 
on an appeal from a magistrate’s judgment and execution issucd 
thereon, returnable to March term following, which was return- 
ed. not collected,” upon which an alé.s j. fa. ixsucd to the 
next term, (July 1844,) returned in like manner * not collected.” 

At the October term, 1840, * Ordered, That the clerk enter 
judgment in full, according to the papers upon which the appeal 
was taken ;” also, * Ordered, That a set. fa. issue in favor of 
the executors of Jolin Moke, (he having d.cd in the mean time,) 
forthe deferdants to show cause why execution should not is- 
gue upen the above meutioned judgment, on which a seé. fu. was 
issued accordingly, returnable to June teria 1850, to which the 
defendants at that term pleaded nud ted, record, payment, 
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Statute of Limitations. And at the sameterm appears this re- 
cord, “to be certified to the Superior Court for trial.” The 
cause was docketed at the Fall Term 1850, of Yancey Superior 
Court, and thence regularly continued until Fall Term 1853, 
when the cause was taken up and considered, and the following 
entry of record appears: “ Abated as to Samuel Fleming.° 
Upon inspection of the record by the Court now here, it is con- 
sidered by the said Court, that there is such a reeord, and it is 
further considered by the said Court, that the said plaintiffs do | 
have execution against the said defendants, for the sum of 
$19.29 cents principal $11.28 cents interest, and their costs, 
to be taxed by the clerk.”’ 

The only question raised in the case is, whether the plaintiffs 
shall have an execution upon the judgment in the pleadings 
mentioned, it having been entered without a writ of enquiry. 

Appeal to the Supreme Court. 


Avery, for plaintiff. 
N. W. Woodfin, for defendants. 


Pearson, J. According to the English practice, no judgment 
could be entered, unless the defendant appeared and made de- 
fsnee. If he appeared and failed to put in his plea, there was 
judgment upon ni divit, either final ; or interlecutory, with a 
writ of enquiry: depending upon whether the action was in debt 
ior aspeefe thing, or whether it ccurecd in damerges. If the 
Cceferdant did not appear and make defence, after being served 
With mesne process, the plaintiff.could only run the piocess to 
cutlawry, or, if the mesne process was a capias respendendum, 
caarge the sheriff and fix the bail below. 

Tacrs were many inconveniences attending this practice, 
which the act of 1777 was intended to ramedy. Rev. Stat. ch. 
ol, s G2: * The defendant shall appear and piead, or «ce mur, 
at the same term to which the writ is rcturrable; otherwise. the 
pant may have judgment by cefsult, which, in actions of 
debt, shall be fiwel, &e., and, in all otlcr actions, not speeally 
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provided for, where the recovery shall be in damages, a writ of 
enquiry shall be executed at the next succeeding term.” The 
95th and 96th sections of the same chapter, makes provision in 
regard to interest. So, if the action had commenced by writ, 
upon its being returned “ executed,”’ it would have been regular 
at the next term to enter final judgment, according to the for- 
mer judgment, if the defendant had failed to appear and enter 
his pleas. Of course it was regular todo so in the present case, 
, which was commenced before a single Justice, where the defen- 
dants appeared, made defence, and appealed; which appeal 
stood for trial at the next term of the County Court. Rev, 
Stat. ch. 62, see. 24. By the 12th section of the same chapter, 
it is provided, “* Upon a warrant on a former judgment, such 
judgment shall be evidence of the debt, subject to such deduc- 
tions as the defendant may make appear to have been paid.” 
The defendant appeared and made defence before the justice, 
and took an appeal. So, even, according to the English prac- 
tice, he was in Court, upon his default in not entering his pleas, 
it was according to the course of the Court, to enter a final 
judgment, without the aid of the act of 1777. 


Judgment affirmed. 


JAMES N. BIGGERSTAFF v. DAVID N, COX. 


Where a suit is pending in Court, end after several terms an order: is mode that 
the plaint.if be permittcd “to cont.nue his su.t without further sccurty : > It 
Was HELD, thatunder such oder, being Lound to pay his w.tnesses tos their ut- 
tendanee, as well after this order as Leflore, he was entithd to hus fuk costs, 

pander the act of 1536, ch 31, see. 79. 


Tis was an appeal from the judgment of a Justice of tho 
Peace of McDowell county, brcught by successive appeals tu the 
Superior Court of that county, and decided at the Spring Te:m, 
1824, his Honor, Judge Dick presiding. 
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At Spring Term, 1852, of the Superior Court, defendant filed an 
aflidavit, setting forth the insolvency of the sureties of the prose- 
cution bond which had been filed by the plaintiff. Upon which, 
a rule was obtained on the plaintiff to justify the present securi- 
ty, ov file another prosecution bond by the time this suit is reached 
at the next term, orsuit stand dismissed.”” At the next term of the 
Court on consideration uf the matters alleged in answer to this 
rule, it was “adjudged by the Court, that the prosecution bond 
filed is insufficient, and it appearing that the plaintiff is unable to 
give other security, counsel having certified that he has a good 
cause of action, the rule was discharged, and the plaintiffs al- 
lowed to continue |is suit without further security. A comrpo- 
mise was made between the parties, and plaintiff had judgment for 
sixpence and costs. Upon these matters exhibited Ly the record 
to his Honor, on motion, it was adjudged that “ the plaintiff re- 
cover only such costs as accrued in the case prior to the terms at 
which ine was allowed to prosecute in forma pauperis, and that 
the bill of cost be revised as to all costs which are taxed after 
said order was made,” from which judgment the defendant ap- 
pealed to this Court. 


J. Baxter, for plaintiff. 
(ratther, and T. R. Caldwell, for defendant. 


Nasu, C. J. Two questions are presented on this record, both 
upon motions to retax the bill of costs. The original action com- 
menced before a single magistrate and upon its reaching the Coun- 
ty Court, the plaintiff, by order of Court, gave bond and security 
for its due prosecution. From the County Court it was carried 
by appeal to the Superior Court, where, on the affidavit of the 
defendant, the plaintiff was laid under a rule to give other and bet- 
ter security, or justify, or the suit stand dismissed. ‘The plain- 
tiff failed to justify or give other security; whereupon, ‘the 
Court modified the previous order, and directed as follows: after 
reciting the failure, the order proceeds as follows—‘and the 
plaintiff is allowed to continue his suit without further security.” 
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In giving judgment for the plaintiff's costs, the Presiding Judge 
considered this order as giving to the plaintiff the right to fur- 
ther prosecute his suit as a pauper, and directed the Clerk to 
strike from the bill of costs the attendance of the plaintiff's wit- 
nesses subsequent to that period. In this there is error. The 
order did not give to the plaintiff the right of a pauper im tho 
further prosecution of the suit. Ilis Honor might have dis- 
missed the suit trom the docket, if he had thought proper to do 
80, or continue it as he has done under the prosecution bond filed. 
The order is that the plaintiff might continue his suit without 
giving further security, Hotper v. Jones, 7 Ired. 191. The 
prosecution bond was not set aside, but was continued, and un- 
der it the cause was still prosecuted. That bond being in force, 
the witnesses of the plaintiff were properly charged in the bill of 
costs against the defendant, because they were entitled to be 
paid by the plaintiff. In other words, the plaintiff having ob- 
tained a judgment, and being bound to pay his witnesses for their 
attendance, as well after the order referred to, as before, he was 
entitled to his full costs, under the act of 1836, chapter 31, sec- 
tion 7). 

In the crder directing the Clerk to strike from the bill of costs 
the attendance of the plaintiffs witness after the order referred 
to is crroneous, and must be reversed. The second question will 
be considered in the succeeding cases. The defendant to pay 
the costs of this Court. ‘his opinion to be certified. 


Per CurRiAM. Judgment reversed. 


JAMES N. BIGGERSTAFF vy. DAVID N. COX. 


There is no provision in the laws of this State for taxing, as the costs of suit, 
services rendered by a sheriff, under a writ of capias ad testificandum, in car- 
tying a witness to Court beyond the fee for the execution and return of the 


writ. 
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THIS was another ques:ion of cost arising in the case preeed- 
ing this, (ante. 534.) tried at Spring Term, 1854, of McDowell 
Superior Court, before his Honor Judge Dick. 

The following additional facts appear from the record in the 
ease, which will show the question now presented to the Court. 

Two of the witnesses summoned for the plaintiff, refusing to 
obey the process of subpoena, on affidavits laid before his Honor, 
a capias ad testificandum was issued to the county of Cherokee, 
under which these witnesses were taken into custody and brought 
to the Court in McDowell. An item for this service was inser- 
ted in the bill of cost, taxed against the defendant, and this was 
ft, motion to strike out this item from the bill, which motion was 
allowed by the Court, and the charge ordered to be stricken 
out. 

From this judgment the plaintiff appealed to this Court. 


J. Baxter, for the plaintiff. 
Gaither and T. R. Caldwell, for the defendant. 


Nasu, C. J. It is the order and rule of this Court, that, 
when both parties appeal from different orders or judgments in 
the same ease, each appeal shall be separately docketed, in or- 
der to avoid conflicting judgments on the same record. Ona 
the trial of this case, two orders or judgments were pronounced 
by the Court, from both of which there were appeals. The 
first was considered in the preceding case, and the other is now 
to be reviewed. 

On the motion of the plaintiff, properly supported by affida- 
vits, the Court had ordered a capias ad testificandum to issue 
to the sheriff of Cherokee county, against Tubal Huskins and 
Hannah Huskins, two recusant witnesses. ‘The precept was 
served, and the witnesses conveyed by the sheriff to McDowell 
Superior Court, where the case was pending. ‘The sheriff claim- 
ed the expenses he had incurred in carrying them to McDowell ; 
the clerk, in taxing the costs, included these expenses, at the 
rate provided by the act of Assembly for carrying criminals to 
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jail. The plaintiff was laid under a rule to show cause why this 
charge should not be stricken out of the bill of costs, which 
being made absolute, the plaintiff appealed to this Court. We 
concur with his Honor in his opinion. The sheriff has no legal 
cla‘m upon the plaintiff for these expenses, and therefore the 
plaintiff has no right to have them taxed against the defendant. 
It has before this, during this term, been decided that ail the 
costs in judicial proceedings are regulated in this State by 
statute ; ner can any officer of the law charge any other or 
greater fees than are so allowed ; if he does, it is a misdemeamr 
in office. We have carefully looked through the acts of Assem- 
bly, and can find no warrant for this charge. The capias ad 
test‘ficandum is a common law writ, and in force in tis State, 
but the Legislature has not made any allowance to the she. iff 
fur obeying its commands, further than its execution and return, 
The officer must obey the precept at his peril; but, as the case 
now stands, he does it mostly at his own expense. In the act 
of 1836, ch. 105, sec. 21, are enumerated all the different ser- 
vices to be rendered by the sheriff, and for which he is entitled 
to charge a fee, and the amount; among these is not to be found 
any compensation for conveying a witness to Court. The act 
provides for executing a capias ad satisfaciendum issuing from 
and returnable to a Court of record beyond the sheriff's county, 
and carrying the defendant and confining him in the jal 
of such county, but makes ne provision for carrying a wit- 
ness under such circumstances. With a view to remove any 
doubt upon the question, the 21st section commences as follows : 
“The several sheriffs shall receive the following fees, and no 
others.” It is clearly a casus omissus, originating doubtless in 
the fact that the writ of capias ad testificandum has been 80 
rarely resorted to in practice in this State; but it is an 0 nis- 
sion, however much to be regretted, which cannot be suppliet 
by a Court of justice. There is no error ia the judgment ap- 
pealed from, which is affirmed at the cost of the plaintiff. 


Per CuRIAM. Judgment affirmed. 
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STATE TO THE USE OF PHILIP WARLICK vy. WESTLEY BAR- 
NETT £T. AL. 


A receipt given by a Constable to the defendant in an execution, for money in 
his hands for collection, is not conclusive against him, but he may show that 
he did not receive the money, and could not make it, by reason of the debtor’s 
insolvency. 


Action of Debt on a constable’s bond, tried before his Honor 
Judge Dick, at the Spring Term, 1854, of Burke Superior 
Court. 

The suit was brought upon the official bond of Wesley Bar- 
nett, Jan. 31st, 1834, and the breaches assigned were-— 

Ist. For failing to use due diligence in collecting a note due 
plaintiff by one John Deal ; 

2d. For collecting and failing to pay over on demand ; 

3d. For failing to discharge his duty faithfully as a consta- 
ble. 

The suit was brought against the constable Barnett and Hiram 
Taylor, one of his sureties. The execution of the bond in the 
usual form was proved. The plaintiff then offered in evidence 
a Justice’s judgment, in favor of the plaintiff, against John 
Deal, which had been taken by defendant Barnett, upon a note 
put into his hands by plaintiff for. collection, as constable. 
This judgment was dated on 9th of March, 1844, two days 
after the warrant was taken out. A fi. fa. on the judgment 
was issued on the 23d of April, 1844. It appeared in evidence, 

hat John Deal, during the year 1844, and up to the year 1849, 

was insolvent. In that year he became solvent. It was further 
n proof, that, in the year 1844, the defendant Besnett gave to 
Deal the following receipt : 

“Received of John Deal seventy-six dollars, in full of 


judgment in my hands, in favor of Philip Warlick, this the 18th 
of March, 1844. WesLrey BakNEtTr.” 


The defendant proved, that, when this receipt was given, 
19 











840 IN THE SUPREME COURT. 





Warlick v. Barnett. 


—_ 





there was no money, nor anything of value paid; that Barnett 
and Deal played for it at eards, Deal beginning with a five dol- 
Jar stake of money, against five dollars in the judgment, which 
the latter won, and they continued thence to play for five dol- 
Jars in the judgment per game, until the whole of it was won 
by Deal, and delivered up. Afterwards, on the suggestion of 
Barnett, that he wanted the judgment, te enable him to settle 
with Warlick, Deal gave it back to him, and took from him the 
above receipt. It was admitted that the jadgment had been re- 
turned to plaintiff before the suit was brought. 

Defendant's counsel asked the Court toinstruct the jury, that, 
if Barnett gambled off the judgment, as deposed to by the wit- 
nesses, and really received no money therefor, and they believed 
Deal was insolvent during the constable’s official year, so that 
no money could be collected out of him, that the plaintiff would 
be entitled to only nominal damages. 

But his Honor declined so to instruct the jury, and told them, 
“that if they were satisfied, from the testimony, that the defen- 
dant Barnett received the said bond due the plaintiff, from Deal, 
as a constable, for collection, and sued out a warrant, and ob- 
tained a judgment for plaintiff against Deal, and subsequently 
gave Deal his receipt for the amount thereof, that he, Barnett, 
would be liable to Warlick for the full amount of the judgment 
on his official bond, and that he, Barnett, could not be allowed 
to impeach said receipt, because of the alleged gambling con- 
sideration, for that he had, by his own act, as agent of the 
plaintiff Warlick, acknowledged the payment of the debt by 
the said John Deal.” 

To which defendant excepted. 

Under these instructions, the jury found a verdict against 
the defendants for the whole debt. Rule for a venire de novo ; 
rule discharged ; judgment and appeal. 


Avery, for plaintiff. 
Bynum, Gaither and T. R. Caldwell, for defendants. 


Nasu, C. J. We do not concur with his Honor in his view of 
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the law governing this case. The action is upon a constable’s 
bond. The defendant Barnett was elected a constable for the 
year 1844 ; his official bond, to which the defendant Taylor is 
@ party, as surety, is dated the 31st January, 1844, and his 
office expired in a year from that time, to wit, at the January 
Term of the County Court, in 1845. The office of constable 
is an annual one. When the bond was put into the hands of 
Barnet for collection does not distinctly appear, but it must 
have been after the 31st of January, 1844; and, on the 7th of 
March following, the warrant issued, and judgment was render- 
ed the 9th of March, two days thereafter, and, on the 23d of 
April, a fi. fa.issued. During the defendant’s official year of 
1844, Deal was entirely insolvent. Several breaches were as- 
signed— 

Ist. For failing to use due diligence in collecting the note; 

2d. For collecting and failing to pay over, on demand; and 

3d. Failing to discharge his duty as constable faithfully. 

For the first breach assigned, the plaintiff is not entitled to 
recover anything. During the whole of the year 1844, and up 
to 1848, Decal, the defendant in the Justice’s judgment, was in- 
solvent. A constable is guilty of no negligence in not taking 
out a capias ad satisfaciendum against an insolvent debtor. 
Gov. v. Carraway, 3d Dev. 438, “for where is.the use of an 
execution at the expense of his principal,” unless the latter 
specially desires it. Srarev. Hocomser, 2dIred. 211. Under 
the act of 1818, (Rev. St. ch. 24, s. 7,) constables are made 
collecting agents, and as to them the rule of diligence required, 
is, that degree of vigilance, attention, and care which a prudent 
person, gonversant with business of that description, would ordi- 
narily use. Such mendo not, ordinarily, sue out process, or run 
themselves to the expense of bringing suits, obtaining judgment 
and issuing execution against paupers. Martuerws v. Samira, 2 
Dev. and Bat. 287; McKinper v. LitTLEJonn, 1 Ire. 66; 
Morean v. Horne, Bus. 25. The insolvency of Deal removes 
from the constable the charge of negligence, and is an answer 
to the first and third breaches assigned. As to the second breach, 
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there is no pretence that the constable ever actually received 
the money due from Deal. But the plaintiff relied upon the re- 
ceipt given by Barnett to the debtor Deal, it being in full of 
the judgment. Upon this point his Honor instructed the jury, 
that if Barnett, after obtaining the judgment, gave Deal his 
receipt for the amount thereof, he, Barnett, would be liable to 
Warlick for the full amount of the judgment, ‘‘on his official 
bond, and that he, Barnett, could not be heard to impeach 
said receipt,” because of the alleged gambling consideration ; 
for he had by his own act, as agent of the plaintiff Warlick, ac- 
knowledged the payment of the debt of Deal. In this there is 
error. The receipt was certainly evidence against the defen- 
dant, but it was not conclusive evidence. The person giving it 
may show he never did receive the money. This is the rule of 
evidence as to receipts not under seal. 3 Stark 1045; Coke 
Lit. by Harg. and But. 373, in note; Latour and Brann, 2 
Stark. cases 386. A mere receipt, not under seal, cannot ope- 
rate as an estoppel, but is mere evidence of the fact, to be left 
to the jury, and subject to be rebutted by other circumstanees 
of the case. Benson v. Bennett, 1 Camp. 394; Bristow v. 
EstmaNn, Ist Esp.ca. 172. The receipt in this case was not 
conclusive against the constable, and he could be heard to prove, 
that in fact he had received no money—was at liberty to show 
why, and for what he had given it. It was won from him by 
Deal in gambling; the latter acquired no property in it, and 
Barnett, having returned it to the plaintiff, the defendant in it 
is still liable to the plaintiff under it. The act of the General 
Assembly makes void every contract to pay, deliver or secure 
money or other thing won at gaming. Rev. Stat. ch. 51. The 
constable had no power to transfer the judgment to Deal: the 
latter acquired no right to it by having won it at gambling, or 
by virtue of the receipt? 


Judgment reversed and a venire de novo. 
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BARNETT BURNETT v, W. H. FULTON, 


Where the Court, on the trial of a cause, submits a question for the finding of 
the jury, upon which there is no evidence, it is error. 


THIS was an action of Trover, tried before his Honor Judge 
Dick, at the Spring Term, 1854, of Henderson Superior Court. 

The plaintiff proved that he bought a wagon from one Cook, 
at the price of seventy-five dollars, and paid for thesame. The 
wagon, at the time of the purchase, was in the possession of the 
defendant, and Cook gave plaintiff an order to the defendant, 
directing the delivery of the wagon to him, the plaintiff pre- 
sented Cook’s order, and demanded the wagon of the defen- 
dant, who refused to deliver it up, alleging that the wagon had 
been conveyed by Cook to one Davenport, to secure a debt due 
him, the defendant. 

Plaintiff proved by one Peebles, that when he, witness, was 
about to purchase the wagon from Cook, a short time before the 
sale to plaintiff, he called upon the defendant, to know if he 
would give up the wagon, provided he bought it from Cook, 
to which the defendant replied that he would give it up, pro- 
vided the Jones debt was paid. It was in evidence, further, 
that there was a compromise of the Jones debt, by which the 
wagon was to go back to Cook, and did go back tohim. After- 
wards, the wagon was again in the possession of the defendant, 
and was so at the time of the bringing of this suit, but how de- 
fendant got the posession is not stated in the case sent up. 
One witness said he professed to hold it for rent due him from 
Cook. - 

A deed in trust from Cook to one Davenport, for the wagom 
in question, dated before the sale to plaintiff, was also put im 
evidence. 

The defendant’s counsel requested the Court’ to charge the 
jury, that, if the defendant was in the adverse possession of the 
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property, at the time the plaintiff bought the property in ques- 
tion from Cook, he was not entitled to recover. 

The Court refused so to instruct the jury, but told them, 
“that if they believed that the defendant ever got the posses- 
sion of the wagon, by the consent of Cook, as a loan, to be re- 
turned to Cook when requested, or at the end of a term agreed 
on by them, which had expired, it would be a bailment of the 
wagon, and the defendant could not properly set up an adverse 
title, either against Cook, or the plaintiff, who claimed under 
Cook.” 

Defendant excepted to this part of his Honor’s charge. 

Verdict for the plaintiff. Rule fora new trial; rule discharg- 
ed. Judgment and appeal. 


J. Baxter, for plaintiff. 
Bynum and J. W. Woodfin, for defendant. 


Battie, J. We are of opinion that the plaintiff is entitled to 
@ venire de novo, because his Honor submitted to the jury a 
question of fact, without any testimony to raise it. Upon clos- 
ing the evidence on the trial, the defendant’s counsel requested 
the Court to charge the jury, that the plaintiff could not re- 
cover, because, at the time when he purchased the wagon in 
question from Cook, the defendant was in the adverse possession 
of it. This instruction his Honor declined to give, but charged 
that, if the jury should believe that the defendant ever got 
possession of the wagon, by the consent of Cook, as a loan, to 
be returned to Cook when requested, or at the end of a certain 
time, agreed on between them, which had expired, it would be a 
bailment, which he could not set up as an adverse title, either 
against Cook, or the plaintiff, who claimed under him. Now, 
there is no testimony set forth in the bill of exceptions, to show 
how the defendant got possession of the wagon the second time ; 
but it appears from the statement of one of the plaintiff ’s own 
Witnesses, that, on a certain occasion, the defendant said he 
would not give up the wagon, because Cook owed him for rent. 
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When this occurred, does not distinctly appear, though, from 
the manner in which it is set out. in the bill of exceptions, it 
may be inferred that it was whilst the wagon was the second 
time in the defendant’s possession ; but, however this may be, it 
is not disputed, that, when the plaintiff purchased the wagon 
from Cook, it was in the defendant’s possession ; that possession 
was prima facie evidence of title, and it was incumbent upon the 
plaintiff,to show that it belonged to Cook, and that the defendant 
had no right to retain it from him. Upon this point in the case, 
the plaintiff offered no testimony to show that the defendant 
held as mere bailee, who was bound to surrender the article to 
Cook or his vendee, and his Honor erred in submitting the 
question to the jury without testimony, and for this error the 
judgment must be reversed, and a new trial granted. 


Judgment reversed. 


RICHARD LEDBETTER, ADMINISTRATOR OF REUBEN SEARES, 
v. ISRAEL MORRIS. 


Where a note is agreed to bedischarged and satisfied, by the acceptance of note ® 
upon other persons, which are alleged to have been insolvent, and to have been 
imposed upon the plaintiff, by the fraudulent misrepresentations of the agent 
of the maker of the original note, in a suit against such agent for the fraud, 
a receipt, given at the time of this transaction against the note agreed to be 
delivered up ought to be produced on the trial, and evidence of its content® 


in the first instance is not admissible. 

Action on the case for a fraud in passing insolvent notes, 
tried before his Honor Judge CaLpwELL, at the Fall Term, 
1853, of McDowell Superior Court. 

This was an action on the case to recover damages for passing to 
the plaintiff's intestate notes on certain individuals whom he knew 
to be insolvent, and whom he represented as solvent. The plain- 
tiff’s intestate had a note on Lewis, Green and Bright, for 
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$327, upon which he had brought suit by attachment, and which, 
at the time spoken of, was in the Clerk’s Office, at Rutherford- 
ton. The defendant, at the instance of Lewis, went to the house 
of the plaintiff's intestate, carrying with him these and other notes, 
furnished by Lewis, amounting to $1000, all on insolvent per- 
sons, and proposed to him to take certain notes on other persons, 
in lieuand discharge of the one owing him, and by falsely repre- 
senting these notes to be good, andon solvent persons, prevailed 
on him to make the trade. On this arrangement being agreed 
upon, the plaintiff's intestate executed a receipt against the note, 
which he agreed to give up, and on the trial was proceeding to 
give parol evidence of the contents of such receipt, without noti- 
fying the defendant to produce it or accounting for it, when the 
game was objected to, but admitted by the Court. To which de- 
fendant excepted. 

Verdict for the plaintiff, and appeal by the defendant. 


J. Baxter, and Gaither for plaintiff. 
Bynumand W. W. Woodfin, for defendant. 


Nasu, C. J. On the trial of this case below, the plaintiff was 
permitted to give parol evidence of a receipt, without notice to 
the defendant to produce it, or otherwise accounting for it; in 
this there is error. The case has been likened to a receipt for 
the payment of money. In such case it has been held, thatthe 
receipt is not conclusive against him who gave it; that he may 
show he never received it. Stratton v. RESTALL AND OTHERS, 2 
Term. 366; for parol proof is of as high nature as the re- 
ceipc. Souruwick v. HaypEen, 7 Cowen 535; Starkie on 
Ev. 1044. A mere receipt, not under seal, cannot operate as 
an estoppel, but is mere evidence of the fact to be submitted to 
the jury, and capable of being rebutted by the other circum- 
stances of the case. ALME v. GEORGE, 1 Camp. 392; Samp- 
s0N v. CookE, 7 E. C. L. R. 205; Latour v. Buanp, 3 E. C. 
R. 392; Star. on Ev. 1275. These cases show, that where 
@ receipt for the payment of money is given, the payment may 
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be proved without the production of the receipt, and if produ, 
ced, it may be contradicted by oral testimony. The receipt were 
is not for the payment of money, but is in the nature of a con- 
tract. The plaintiff’s intestate held a note for $327 upon Lewis, 
Green and Bright, dated in 1841. In 1843, Lewis engaged 
the defendant to take to the intestate notes to the nomi- 
nal amount of $1000, which he owned and held upon different 
persons, all of whom were insolvent. Several of these notes, 
to the amount of the one held by the intestate, he was induced 
to take from the defendant, upon his assurance the debtors were 
perfectly solvent and able to pay. Before that time, the intes- 
tate had commenced an action by attachment against the obli- 
gors on the note due him, and the note was then in the clerk’s 
office. So that the parties were actually making a compromise, 
and we may well presume that its terms were set forth in the re- 
ceipt. It is well settled, that when the terms of an agreement 
are reduced to writing, the document itself is the only evidence 
the law will recognise, so long as it exists. Star. on Ev. 1002. 
As this point decides the case for the present, we give no opin- 
ion upon the other and more important one. 

There was error in the reception of the parol evidence objeo- 
ted to. The judgment reversed and a venire de novo. 


PER CURIAM. Judgment reversed. 


DOE ON THE DEMISE OF JOSEPH, JAMES AND W. R. FEIMS 
TER v. THOMAS McRORIE. 


Where both parties in an action of ejectment claim under the same person, 
neither can deny the title of him under whom they both claim. 

This rule is not excluded because one of the parties claims by sheriff ’s deed. 

(Gutta v. Biro, 8 Ive. 363; Murrny v. Barnetr, 2 Murp. 251; 8S. C. Car. L. 
Rep. 105; Love v. Gates, 4 Dev. and Bat. 363 ; CorELanp v. Saus, ante. 70; 
Jounson v. Watts, ante.228, cited.) 
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_ Action of Ejectment, tried before his Honor Judge Sxttxp, 
at Spring Term, 1854, of Iredell Superior Court. 

The plaintiff ’s declaration contained two counts, one on the 
demise of Joseph James, and the other on the demise of Wm. 
R. Feimster, each of which counts alleged the demise of two 
tracts of land, the one of one hundred and thirty-five acres, and 
the other of fifty-one acres. A deed in trust for the land in 
question, from James K. Feimster to W. R. Feimster, one of 
the lessors of the plaintiff, was offered in evidence, in behalf of 
the plaintiff, dated 17th of February, 1849. The plaintiff fur- 
ther offered in evidence a sheriff's deed for the same land, dated 
in August 1849, conveying the interest of James K. Feimster 
to the defendant, and showed that, at the time of bringing this 
action, the defendant was in possession. 

The defendant assailed the deed’ in trust, as being fraudulent 
and void as to the creditors of the bargainor. He showed that 
he had obtained a judgment for a debt which J. K. Feimster 
owed him, at the date of the deed in trust; a levy, which was, 
however, after the date of the trust; a regular order of sale; a 
venditiont exponas, and a sale to himself. 

To show that some of the debts mentioned in the deed in 
trust were fairly due and owing, a deed was produced in 
behalf of the plaintiff, from Joseph James, one of the lessors of 
the plaintiff, to J. K. Feimster, for the larger tract of land, and 
was offered for no other purpose. This deed, for the want of the 
words necessary to create a larger estate, conveyed but a life 
estate to the bargainee, and it was admitted that, before the 
suit was begun, he was dead. 

It was insisted in behalf of the plaintiff, that the defendant, 
having taken the sheriff’s deed for the land in question, as the 
property of J. K. Feimster, and showing no other title to it, he 
was estopped to deny it in this action. 

For the defendant, it was contended, that the deed from James 
to J. K. Feimster, which had been put in by the plaintiff, show- 
ed the title out of the lessor of plaintiff, Wm. R. Feimster, the 
bargainor’s life estate having ended before the deed in trust 
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was made. And he further contended, that, as to the other *» 
lessor, James, he must trace his title back, and show it out of 
the State. 

His Honor reserved the question, whether the deed from James 
to J. K. Feimster was entitled to have the effect in law contend- 
ed for by the defendant. 

The other points in the case were disposed of without excep- 
tion, 

The jury, under the instruction of the Court, found a verdict 
for the plaintiff, and afterwards, his Honor, upon consideration 
of the point reserved, being of opinion with the plaintiff, gave 
judgment for him accordingly, and the defendant appealed to 
this Court. 


Guion, for the plaintiff. 
Boyden and Mitchell, for the defendant. 


Battie, J. We understand the defendant's counsel to admit 
the general rule, that, when parties in an action of ejectment 
claim under the same person, neither can deny the title of him 
under whom they both claim. But they contend, 1st. That the 
rule does not extend to a defendant who claims as a purchaser 
at sheriff’s sale; and, 2dly. That at least it does not apply 
“where the plaintiff ’s lessor shows, himself, that the title is in @ 
third person. We are not aware of any principle upon which 
the first objection can be sustained, and it is directly opposed 
by the case of GiLuiam v. Brrp, 8 Ired. Rep. 280, where the 
defendant claimed from a purchaser at sheriff's sale, and yet it 
was not pretended that the rule was excluded on that account. 

The second objection is equally unsustained by principle and 
opposed by authority. In Murpny v. Barnett, 2 Murp. Rep. 
251, (S. C. 1 Car. Law. Rep. 105,) which is the first reported 
case in which the doctrine was judicially settled, this very ob- 
jection was raised and overruled. The subject has been so 
often discussed in several recent cases, that it is unnecessary 
for us to add anything more than the following extract from the - 
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. pinion in Jonnson vy. Watts, decided at the last December 
“Term, in Raleigh, and reported, ante. 228. That case is 
very much like this, so far as the objection under consideration 
is concerned, and it needs only the change of names to make 
the extract fit the case now before us: ‘‘ The defendant, in a 
case like the present, can defend himself only by showing that 
he has a better title in himself than that of the plzintiff’s les- 
sor, derived either from the person under whom they both 
claim, or from some other person who had such better title. 
Love v. Gates, 4 Dev. and Bat. 368, and CopELanp v. SAULS, 
decided at the present term, (ante. 70.) It is not a case 
strictly of estoppel, but one founded in justice and convenience. 
Nor is the present a case of landlord and tenant, as the defen- 
dant’s counsel has contended, where the landlord’s title has ex- 
pired, but depends upon the just and convenient principle above 
stated. As both parties derived title under William Mackey, who 
was once in possession claiming the fee, neither is at liberty to show 
that such title is not a good and subsisting one. Unless the 
defendant can show that he has in himself the outstanding title 
of Cherry’s heirs, the lessor of the plaintiff must recover.” 
(See also Tuomas v. Ksity, decided at last term at Raleigh, 
and not yet reported, ante. 375.) Here the defendant has offered 
no such proof, and the judgment in favor of the plaintiff must be 
affirmed. 


PER CURIAM. Judgment affirmed. 








STATE v. JOHN WILSON ET. AL. 


Where a party is taken on a peace warrant and bound to appear at Court, such 
Court cannot review the judgment of the magistrate below allowing costs. 


Motion to retax the bill of costs, heard at Spring Term, 
1854, of Macon Superior Court. 
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The defendants were arrested on a peace warrant, at the in 
stance of one William Tatham, and upon the hearing of the 


complaint before a Justice of the Peace, the defendants were ~~ 


ordered to be bound to the peace, and to be bound to the next 
term of Macon Superior Court, and they gave bonds according- 
ly. In the proceeding below, the constable who made the arrest 
had summoned a guard to assist him in making the arrest, and 
also in detaining the defendants in custody after being brought 
before the magistrate who tried the matter. The judgment of 
the Justice of the Peace was, that the defendants should pay 
the constable’s charge for mileage, and for the services of the 
guard, as part of the costs, amounting to thirty dollars: also, 
that they should be bound to the Superior Court. On their ap- 
pearance, it was ordered, that they should be discharged on their 
paying costs, to be taxed by the clerk. All the Court costs 
were taxed, which were paid by the defendants; but the costs 
for which the Justice of the Peace had given judgment were 
not included in the bill taxed by the clerk. 

This was a motion to have the costs retaxed, with instructions 
to include those given below by the magistrate, to the constable 
and his guard. 

Upon cunsideration of this motion, his Honor gave judgment 
for the costs, as asked for in the plaintiff’s motion, and ordered 
an execution to issue therefor; from which judgment defen- 
dants appealed to this Court. 


Attorney General, for the State. 
Gaither and J. W. Woodfin, for the defendants. 


Pearson, J. We have no statute in reference to “ peace war- 
rants,” and the proceedings under them depend upon the com- 
mon law. Whether, in rendering his judgment, the Justice of 
the Peace was right in including, as a part of the cost against 
the defendant, the officer’s charge for mileage, and for the 
guard, we do not decide; but we are clearly of opinion that it 
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" 
~ % ‘Was error in the Court below to include these items in its judg- 
“ment. 

The practice is, that any single Justice of the Peace, or a 
Judge may, upon probable cause, require a party to give security 
that he will keep the peace, and be of good behavior. This is 
done to prevent a breach of the peace, or the commission of an 
offence against the public, and also for the protection of the in- 
dividual immediately concerned. To make it effectual, it must 
be done at once ; consequently, there is no appeal from the ac- 
tion of the justice or judge; for that, by vacating the judg- 
ment, would defeat the object in view. 

To guard against oppression, the obligation entered into to 
keep the peace, and to be of good behavior, is only till the next 
term of the Court, to be held for the county where the matter 
takeg place, and the party is also required to enter into recogni- 
zance for his appearance at Court. Upon his appearance, the 
Court may discharge him, or may require him to give new se- 
curity to keep the peace and be of good behavior, according to 
the facts as they appear upon investigation before it. But the 
Court does not review the judgment of the justice or judge, 
and consider whether it was founded upon sufficient ground or 
not, for it has answered its purpose, and is past. The proceed- 
ing of the Court is independent and unconnected with it, except 
so far as it constitutes the process by which the party has been 
brought in, and the judgment is necessarily confined to the 
Court costs; because the Court cannot give judgment and 
award costs for or against the party, in regard to the proceeding 
before the justice or judge, without looking into and reviewing 
the proceeding before that tribunal; which, as we have seen, it 
has no authority to do, and, of course, it can give no judgment 


in reference to it. 








Per CURIAM. Judgment reversed ; scire facias dismissed. 
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THOMAS CURTIS AND WATAUGA COUNTY v. MARSHALL MIL- 
LER. 
The action for the penalty for fornication, under the act entitled, “« Vice and 
Im morality,” must be brought within ten days after the commission of the of- 
fence. 


Appeal from the judgment of a Justice of the Peace to the 
Superior Court of Watauga tried before his Honor Judge Dick, 
at Spring Term, 1854, of that Court. Pleas, General Issue, 
Statute of Limitations, former judgment. 

This was an action, originally brought against the defendant, 
and one Rhody Byers (with whom the act of fornication was al- 
leged to have been committed) by warrant for the penalty of $2 
50 each, under the act of Assembly entitled “ Vice and Immo- 
rality,”’ and a judgment being rendered by the magistrate, he 
alone appealed to the Superior Court, and upon the trial in the 
Superior Court, the defendant’s counsel contended that the suit 
could not be brought after ten days from the time the criminal act 
was committed, and asked his Honor so to charge the jury, who 
declined the instructions asked for, but told them that the action 
was well brought after ten days. ‘To which the defendant’s 
counsel excepted. The jury found defendant guilty. 

Rule for a venire de novo, for cause of exception above stated. 
Rule discharged, judgment and appeal. 


Neal and T. R. Caldwell, for plaintiff. 
Lenoir and Gaither, for defendant. 


Pearson, J. The warrant was for a penalty imposed for 
the offence of fornication, by the 119th chapter, section seventh, 
Revised Statutes, entitled “Vice and Immorality,” “if any 
persons commit fornication, upon due conviction, each of them 
shall forfeit and pay $2.50 for each and every such offence, to be 
recovered and applied to the same use as the fines in this act.” 
The defence was, that the information was ‘not made within ten 
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days after the commission ef the offence. His Honor was of 
opinion that the information might be made after ten days. 
There is error. 

It is admitted, that in regard to the use to which the penalty 
is to be applied, this section has reference to the previous sec- 
tions ; but it is insisted, that there is no such reference in re- 
gard to the manner in which the penalty is to be recovered. 
We think it clear, that a reference is made to the previous sec- 
tions, both in regard to the manner in which the penalty is to 
be recovered, and the use to which it is to be applied: if so, 
eccording to the 5th section, the information must be made 
within ten days after the offence is committed. But suppose 
there is no such reference in regard to the manner in which the 
penalty is to be recovered, then there is no provision made for 
the recovery of the penalty, and the plaintiff has no authority 
to sue for it as common informer: so, guacumque via, take it 
either way, he is not entitled to recover. There must bea 
venire de novo. 


Judgment reversed. 


ROBERT THOMAS v. JAMES J. SUMMEY £7. AL. 


Where a sheriff takes a bond from his deputy to indemnify, etc., during his con- 
tinuance in office, such bond only pertains to the term of the principal’s office 
then current, and cannot be held to embrace defaults which occur during 
the succeeding term. 

(Banner v. McMorray, | Dev. 218, cited and approved ) 


Action of Debt on a penal bond, tried before his Honor 
Judge Dick, at the Spring Term, 1854, of Henderson Superior 
Court. 

Plaintiff was sheriff of the county of Henderson for two 
official terms, embracing four years, to wit, from September 
1840, to September 1844, and appointed the defendant, James 
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J. Summey, his deputy, and took from him a bend dated 

day ot February 1842, with the other defendants as his sureties, 
conditioned, “ that he shall well and truly collect and pay over 
all sums of money that shall or may have been collected, to the 
proper person, and all fines and amercements, and all taxes that 
shall or ought to have. been by him collected as deputy sheriff 
during his continuance in office, and shall well and truly in- 
demnify the said Robert Thomas, sheriff as aforesaid, from all 
fines, and amercements, and liabilities, which he, the said Ro- 
bert Thomas, may be subject to by reason of any act or illegal 
process of the said James J. Summey, and in all things well 
and truly demean himself as deputy sheriff.” 

On the 27th of November, 1842, the defendant Summey, as 
deputy sheriff, collected eighty dollars from one Allen for one 
Ramsour, which he failed to pay over,'and the sheriff was sued 
for the same on his official bond, given Sept. 1842, (the begin- 
ning of his second term,)and the money was recovered out of 
him. For this default and consequent loss, plaintiff brought 
this suit, and the only question in the case was, whether defen- 
dants are liable upon this bond of the deputy to his principal. 

The Court below held, that they were liable, and so charged 
the jury, who, ugder these instructions, rendered a verdict for 
the plaintiff. 

Motion for a new trial. Rule discharged; judgment and 


appeal. 


J. W. Woodfin and Bynum, for plaintiff. 
J. Baxter and N. W. Woodfin, for defendants. 


Nasu, C. J. The ‘case of BANNER v. McMurray, 1 Dev. 218, 
which was decided in 1827, established the principle, that where 
a sheriff appointed a deputy, who gave bond for his faithful 
conduct during his continuance in said appointment, and the 
sheriff was reappointed, and the deputy continued to act under 
him for several years, without giving any other bond, that the 
bond given was restricted to the first year, for the deputation 
then necessarily expired, and Judge IenpERSON, in his opinion, 








556 IN THE SUPREME COURT. 





Thomas v. Bummey. 





expressed the doubt, whether the deputation would not so ex- 
pire, even if it contained words importing a substitution in fu- 
ture years. But he treats it as perfectly certain, that it is so 
when the words are general. It is urged, however, that there is 
a difference between the words used in McMurray’s bond, and 
in the one now under consideration. The words in the former 
are during his continuance in said appointment ; in the present 
one, they are during his continuance in office. We see no sub- 
stantial difference in the expressions : both relate to the duties to 
be performed by the deputy, during the time for which he is ap- 
pointed. It matters nothing by what words the obligation is 
created: the principle is, that the deputation is necessarily con- 
fined to the official term of the officer appointing; for the rea- 
son that the latter could confer no power he himself did not 
possess. In McMurray’s case, the decision is put upon the 
general wording of the bond. The plaintiff’s office of sheriff 
commenced in September 1840, and extended through two 
terms, the first ending in September 1842. The bond executed 
by the defendant Summey, on which the action is brought, is 
dated in February 1842. In November 1842, a note was placed 
in his hands for collection, the money due upon it was collected 
> by him, and appropriated to his own use. This money was re- 
~ govered from the plaintiff, and he now seeks to recover it from 
the defendant, under his bond of February. The sheriff’s then 
official term expired in September 1842, and, though he was re- 
appointed, the bond, given by the defendant, did not extend be- 
yond the time for which he was legally deputised. His continu- 
ing to act after that time, with the consent of the sheriff, could 
have no effect on the construction to be put on his bond. 
There is error. Judgment reversed, and a venire de novo 
awarded. 





Judgment reversed. 
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GEORGE L, CAMPBELL v. THOMAS J. BARNHILL £7. AL. 


A Court has the power to allow an amendment in a former proceeding, so so te 
insert the names of infant heirs, in the order appointing them a guardian 
pendente lite, and in the scire- facias issuing against them. 

The exercise of the Court’s discretion,in making such amendment, is not subject 
to be reviewed by this Court. 


THIs was a petition brought in the County Court of Mecklen- 
burg, to correct and amend a record of that Court, and was 
brought to the Superior Court of that County by appeal, and 
tried at the Spring Term of that Court, his Honor Judge Set- 
TLE presiding. 

The petition and affidavit filed, embracing the specifications, 
stated that one Thomas Jamison, as administrator of one John 
Barnhill, filed his petition in the County Court of that county, 
at May Term 1832, against the children and heirs at law of 
Barnhill, alleging that he had paid large sums out of his own 
funds, for the estate of his intestate, beyond the amount of as- 
sets that had come to his hands, and praying that the real estate 
of the said Barnhill might be sold to re-emburse him in such 
amount. Whereupon, the Court appointed “Isaac Alexander, 
Clerk of the Court, guardian pendente lite of the heirs of John 
Barnhill,” who were all then infants, and the entry of such ap- 
pointment was made in the case, in those words ; that the cause 
was referred to the clerk, who reported a balance due the peti- 
tioner, which report was confirmed, and a judgment was enter- 
ed for eighty-five dollars, for which an execution issued, and 
levied on a tract of land which descended to the heirs above 
mentiened; that Jamison bid off the land, and sold it to this 
petitioner, who has had the occupation of it for eight years, and 
has made valuable improvements on it; that, in consequence of 
the defect in the record of appointment of the guardian to the 
infant defendants, in not naming them, he is advised that the 
title to his land is defective, and that he may suffer great wrong 
and inconvenience, and he prays that the record may be amend- 
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ed in that particular, nunc pro tune. There was no answer or 
formal plea te the petition. The case sent to this Court 
states that there was no evidence offered of the facts alleged in 
the petition, and no proof that the defendants were the heirs of 
Barnhill, nor any proof that the plaintiff was a purchaser from 
Jamison. 

The defendants contended that the record could not be cor- 
rected, without full proof of all the facts alleged, and that it 
could only be corrected at the instance of Jamison or his heirs. 

But his Honor being of opinion with the plaintiff, affirmed 
the decision of the County Court, allowing the record to be 
amended, as prayed for in the petition, from which judgment 
the defendants prayed an appeal to this Court. 


Osborne, Wilson and Bynum, for plaintiff. 
Boyden, for the defendants. 


Pearson, J. Our jurisdiction in regard to amendments in 
the Court below, is confined to the question of power; with its 
discretion in the exercise of that power, supposing the Court 
below to have it, we have no concern. PHILLipsE vy. Hiepon, 
Bus. 880. Upon the allegations set out in the affidavit of the 
petitioner, and because the defendants did not deny, nor take 
issue thereupon, the amendment was allowed to be made in the 
Court below. ‘The amendment to be made was in the process 
after the determination of the suit, not so as to change it in 
substance, but merely to make it more full by setting out the 
names of the heirs, the sci. fa. having issued against the heirs 
of John Barnhill, without naming them. There is no question 
as to the power of the Court to allow this amendment, being a 
formal one merely, and with the exercise of discretion, we have 
ne concern. 


Judgment aflirmed. 
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DOE ON THE DEMISE OF JAMES F. GILMER vy. SOLOMON EARN- 
HARDT. 


A provision in a deed in trust, for the postponement of the sale of the property 
for nine months, and then to be sold ona credit of six months, is not a fraud in 
law, so as to require of the Court to declare it void from its face. 


Action of Ejectment, tried before his Honor, Judge SETTLE, 
at the Spring Term, 1854, of Cabarrus Superior Court. 

The question upon which the opinion of the Court proceeds, 
arises, upon a deed of trust, under which the defendant claimed 
title to the premises in question, which was attacked as being 
fraudulent and void as to creditors ; this deed was dated the 28th 
of January, and the sale was to be on the 1st day of November next, 
on a credit of six months. ‘The counsel for the plaintiff asked 
nis Honor to imstruct the jury that the long postponement of the 
sale, and then the credit of six months, of themselves, authorized 
the presumption of a fraudulent intention on the part of the ma- 
ker of the trusts, and made it void in law. 

But his Honor declined so to charge, and instructed them 
that any open provision or stipulation whereby the dé@btor provi- 
ded for any enjoyment and use of the property, or any benefit 
or advantage to himself from the Trustee or the creditors, as a 
home for himself or his family, would be fraudulent, but he did” 
not perceive anything of that kind in the deed, and did not feel 
authorized to say that, upon its face, it created a presumption of 
fraud. Plaintiff excepted to this part of the charge. * 

He went on to explain the principles, in other respects, govern- 
ing the case, to which there was no exception. 

Verdict for the defendant. Motion for a venire de novo. 
Rule discharged and appeal. 


Wilson, Craige, and Bynum, for plaintiff. 
Osborne, Boyden, and R. Barringer for defendant. 


Barr.r. J. In declining to eive the instruetion whieh was 
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prayed by the plaintiff's eounsel, his Honor was fully supported 
by the authority of the cases of Cannon v. PrEsEs, 4 Ired. 

. 204; Lee v. Fiannican, 7 Ired. 471; Youne v. Boor, 
‘11 Ired. 847; Harpy v. Skryver, 9 Ired. 191, and Harpy v. 
Sutpson, 15 Ired. 132. The deed in trust contains no stipula- 
tion that the debtor should retain possession of and use the pro- 
perty conveyed until the sale; and it might well be, that the 
postponement of the sale, for nine months after the deed was ex- 
ecuted, and the provision for selling upon six month’s credit, in- 
stead of for cash, was intended’to operate, and did operate for 
the benefit of all the creditors. Still, if the deed was made 
with the intention to hinder, delay or defraud the creditors, of 
the bargainor or any of them, it was void; and upon that ques- 
tion, the plaintiff has no just cause to complain of the instruc- 
tions which his Honor gave to the jury. They were as favorable 
to him as he had any right to require; and whether they were 
not more SO, ifs unnecessary for us to decide. 


The whole subject has been so fully, as well, and so recently 
discussed in the cases to which we have referred, that we deem 
it useless to add anything more. 

The judgment is affirmed. 








